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United ~tatcs e.Srnatc 
WASHINGTON. OC 20510 

April 10, 2014 

The Honorable Tom Vilsack 
US Department of Agriculture 
1400 Independence A vc., S. W. 
Washington, D.C. 20010 

The I lonorablc Gina McCarthy 
US Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

The Honorable Ernest Moniz 
US Department of Energy 
100 lndependt:nce Ave., S.W. 
Washington, D.C. 20585 

Dear Secretary Yilsack, Secretary Moniz, and Administrator McCarthy: 

We are writing today in regards to the president's plan released on March 28, 2014, to reduce 
methane emissions. In particular, we arc concerned about potential actions against the 
agriculture community to regulate methane and other greenhouse gas (GHG) emission~ which 
could severely impact the livestock industry. 

The president's Climate Action Plan .. Strategy to Reduce Methane Emissions" targeted a number 
of industries for methane emission reductions, including agriculture. Specifically the plan calls 
on the U.S. Department of Agriculture (USDA), Environmental Protection Agency (EPA), and 
Department of Energy (DOE) lo outline a ''Biogas Roadmap" to reduce dairy sector OHO 
emissions by 25 percent by 2020 through voluntary strategies. 

Federal regulations of GHGs in the agriculture sector would have detrimental implications on 
livestock operations across the country. In 2008, as part of its Advanced Notice of Proposed 
Rulemaking to regulate GHGs under the Clean Air Act, the EPA deliberated regulating 
agriculture-related emissions, which would have required fanners to purchase expensive permits. 
It was estimated that these top-down regulations would have cost medium-sized dairy farms with 
75 to 125 cows between $13,000 and $22,000 a year, and medium-sized cattle farms with 200 to 
300 cows between SI 7,000 and $27,000. We reject the notion that the EPA should, absent 
express authorization from Congress, seek to regulate the agriculture sector in this manner. 

The agriculture community is committed to environmental stewardship, which is evidenced by 
the 11 percent reduction in agriculture-related methane emissions since 1990. It is our hope that 
the EPA, USDA, and DOE will work with Congress and the agriculture industry to outline 
voluntary measures that can be taken to reduce emissions without imposing heavy-handed 
regulations on farms across America. We respectfully request that you commit in writing to 
refrain from proposing new regulations, guidelines, or other mandatory requirements on methane 
or other GHGs from the agriculture industry. 



Thank you for your consideration and attention to this matter. 

:;;?111'~ 
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Sincerely, 

~·~ 
,4J-~ 



USDA 

May 2, 2014 

The Honorable John Thune 
United States Senate 
S 11 Dirksen Senate Office Building 
Washington, D.C. 20510-4105 

Dear Senator Thune: 

Thank you for the letter, cosigned by your colleagues, and the opportunity to engage with you on 
the Strategy to Reduce Methane Emissions. As outlined in the document, "This •tram 
addresm emi11iop1 from a1riculture exelusiyely tbroulh voluntaa actions. not tbrou&b 
regulations." 

Voluntary, partnership-based approaches to address emissions from agricultural sources have 
been shown to be effective, which is why the approaches for agriculture expand efforts to 
optimize and deploy waste-to-energy technologies and enhance manure management. Wider 
deployment ofbiogas systems and other technologies that capture methane for renewable heat, 
power, fuel, and chemicals can help methane producers, including the agriculture sector, realize 
1riple-bottom-line benefits for the community, the environment, and profitability of the 
operation; a win, win, win. 

The Strategy reflects a strong public-private partnership with the dairy industry focused on 
accelerating deployment of cost-effective technologies which reduce emissions across the supply 
r.bain through b.movative researr.h, as weJJ as teclmica.J and fmanciaJ mstJmce.. AJoug with 
enhanced manure management practices, which continue a long tradition of environmental 
stewardship in the agriculture sector, biogas systems allow dairy producers to tap into a $3 
billion annual market potential with farm-based energy production and additional marketable co­
products, such as nutrient separation and recovery. Those benefits are why the National Milk 
Producers Federation. representing 32 .• 000 dairy farmers, applauded the release and the action set 
forth in the Methane Strategy .1 

The Department of Agriculture, Environmental Protection Agency, and Department of Energy 
(DOE), through voluntary programs, like AgST AR and our collaborative efforts with the dairy 
industry to develop a Biogas Roadmap, are poised to work with the agricultural community to 
reduce greenhouse gas emissions. In addition, with the recen( passage of tlte Agriculture Act of 
2014, we have additional tools to continue supporting construction ofbiogas utilimtion projects, 
where appropriate. The DOE also continues to fund projects to research, develop and 
demonstrate these technologies. 

1 hUD;J/www.nmpf.om/latest·news/press·reteases/mar-2014/dalrv·lndustrv·apo!auds·whlte-house-strateay· 
methane·em!sslons. 



The Honorable John Thune 
Page2 

Again, thank you for your letter. We appreciate the opportunity to respond to your questions on 
the Strategy to Reduce Methane Emissions. An identical letter has been sent to your colleagues. 

Sincerely, 

{k_.<_l. ~I ... 
Thorru(';};lsack Gina McCarthy 
Secretary of Agriculture Administrator of the 

Environmental Protection 
Agency 

Ernest J. Moniz 
Secretary of Energy 



USDA 

May 2, 2014 

The Honorable Michael B. Enzi 
United States Senate 
379A Russell Senate Office Building 
Washington, D.C. 205 I 0-5004 

Dear Senator Enzi: 

Thank you for the letter, cosigned by your colleagues, and the opportunity to engage with you on 
the Strategy to Reduce Methane Emissions. As outlined in the document, "This strategy 
addresses emissions from agriculture exclusively through voluntary actions, not through 
regulations." 

Voluntary, partnership-based approaches to address emissions from agricultural sources have 
been shown to be effective, which is why the approaches for agriculture expand efforts to 
optimize and deploy waste-to-energy technologies and enhance manure management. Wider 
deployment ofhiogas systems and other technologies that capture methane for renewable heat, 
power, fuel, and chemicals can help methane producers, including the agriculture sector, realize 
triple-bottom-line benefits for the commtmity, the environment, and profitability of the 
operation; a win, win, win. 

The Strategy reflects a strong public-private partnership with the dairy industry focused on 
accelerating deployment of cost-effective technologies which reduce emissions across the supply 
chain through innovative research, as well as technical and financial assistance. Along with 
enhanced manure management practices, which continue a long tradition of environmental 
stewardship in the agriculture sector, biogas systems allow dairy producers to tap into a $3 
billion annual market potential with fann-based energy production and additional marketable co­
products, such as nutrient separation and recovery. Those benefits are why the National Milk 
Producers Federation, representing 32,000 dairy farmers, applauded the release and the action set 
forth in the Methane Strategy.2 

The Department of Agriculture, Environmental Protection Agency, and Department of Energy 
(DOE), through voluntary programs, like AgST AR and our collaborative efforts with the dairy 
industry to develop a Biogas Roadmap, are poised to work with the agricultural community to 
reduce greenhouse gas emissions. In addition, with the recent passage of the Agriculture Act of 
2014, we have additional tools to continue supporting construction of biogas utilization projects, 
where appropriate. The DOE also continues to fund projects to research, develop and 
demonstrate these technologies. 

2 http://www.nmpf.org/latest-news/press-releases/mar-2014/dairv-industry-applauds-white-house-strategy­
methane-emissions. 



The Honorable Michael B. Enzi 
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Again. thank you for your letter. We appreciate the opportunity to respond to your questions on 
the Strategy to Reduce Methane Emissions. An identical letter has been sent to your colleagues. 

Sincerely, 

~J-~t.. 
Thomas J. Vilsack Gina McCarthy 
Secretary of Agricultwe Administrator of the 

Environmental Protection 
Agency 

Ernest J. Moniz 
Secretary of Energy 



The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 

llnttrd StJtcs $cnJtr 
W/\SHIN<iTON, DC 20510 

September 11, 2014 

U.S. EPA Headquarters- William J. Clinton Building 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy, 

We are writing to request that the Environmental Protection Agency (EPA) provide a 60 day extension of the 
comment period for the "Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Generating Units." While we appreciate EPA granting an initial 120 day comment period, the complexity 
and magnitude of the proposed rule necessitates an extension. This extension is critical to ensure that state 
regulatory agencies and other stakeholders have adequate time to fully analyze and comment on the 
proposal. It is also important to note that the challenge is not only one of commenting on the complexity and 
sweeping scope of the rule, but also providing an opportunity to digest more than 600 supporting documents 
released by EPA in support of this proposal. 

The proposed rule regulates or affects the generation, transmission, and use of electricity in every comer of 
this country. States and stakeholders must have time to fully analyze and assess the sweeping impacts that 
the proposal will have on our nation's energy system, including dispatch of generation and end-use energy 
efficiency. In light of the broad energy impacts of the proposed rule, state environmental agencies must 
coordinate their comments across multiple state agencies and stakeholders. including public utility 
commissions, regional transmission organizations, and transmission and reliability experts, just to name a 
few. The proposed rule requires a thorough evaluation of intra- and inter-state, regional, and in some cases 
international energy generation and transmission so that states and utilities can provide the most detailed 
assessments on how to meet the targets while maintaining reliability in the grid. This level of coordination 
to comment on an EPA rule is unprecedented, extraordinary, and extremely time consuming. 

It is also important to note that the proposed rule imposes a heavy burden on the states during the rulemaking 
process. If the states want to adjust their statewide emission rate target assigned to them by EPA, they must 
provide their supporting documentation for the adjustment during the comment period. The EPA proposal 
provides no mechanism for adjusting the state emission rate targets once they are adopted based on the four 
building blocks. So the states need enough time to digest the rule, fully understand it, and then collect the 
data and justification on why their specific target may need to be adjusted, and why the assumptions of the 
building blocks may not apply to their states. This cannot be adequately accomplished in only 120 days. 

Thank you for your consideration of this request. 

Sincerely, 



~-#.~ 

DJ~ 
),_~ 

~~~ 
~ 
J ~ )L·> 

' 

/h{_.,J.. ~ 4.J~ 



. !"'~ \ 

/ 
' \ .. _ 

'~- :4d. -. 
~L-

{J'-i[tt C4 ltv 

~~ 

--
(J_ ()/t\ d ~ ~ 

kk­
~ ~~__..... 
fX~~ 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

September 16, 2014 

. .iFJ iCF ( ;; 
J.1 ~"' t~ND HADJ/ .. T ~,-·,N 

Thank you for your letter of September 11, 2014, to U.S. Environmental Protection Agency 
Administrator Gina McCarthy requesting an extension of the comment period for the proposed Clean 
Power Plan, which was signed on June 2, 2014, and published in the Federal Register on June 18, 2014. 
The Administrator asked that I respond on her behalf. 

Before issuing this proposal, the EPA heard from more than 300 stakeholder groups from around the 
country, to learn more about what programs are already working to reduce carbon pollution. In addition, 
during the week of July 29, the EPA conducted eight full days of public hearings in four cities. Over 
1,300 people shared their thoughts and ideas about the proposal and over 1,400 additional people 
attended those hearings. 

These hearings and these meetings, with states, utilities, labor unions, nongovernmental organizations, 
consumer groups, industry, and others, reaffirmed that states are leading the way. The Clean Air Act 
provides the tools to build on these state actions in ways that will achieve meaningful reductions and 
recognizes that the way we generate power in this country is diverse and interconnected. 

Recognizing that the proposal asks for comment on a range of issues, some of which are complex, the 
EPA initially proposed this rule with a 120-day comment period. The EPA has decided to extend the 
comment period by an additional 45 days, in order to get the best possible advice and data to inform a 
final rule. 

The public comment period will now remain open until December I, 2014. We encourage you and all 
interested parties to provide us with detailed comments on all aspects of the proposed rule. We have 
submitted your letter to the rulemaking docket, but additional comments can be submitted via any one of 
these methods: 

Federal eRulemaking portal: b.!J122".~".~\ .n.:gu11tion~.gov. Follow the online instructions for submitting 
comments. 

• E-mail: :~_:-_anJ-R-Dockt:t a i:p<.tfill~. Include docket ID number HQ-OAR-2013-0602 in the 
subject line of the message. 

• Fax: Fax your comments to: 202-566-9744. Include docket ID number HQ-OAR-2013-0602 on 
the cover page. 

u1kr'-;:·f A.dt'Jr,:-;..;l (UHL;• ~i:j;, '.'1'•-\'.' •. ~~·1·• , 
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• Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mailcode 28221T, 
Attention Docket ID No. OAR-2013-0602, 1200 Pennsylvania Avenue, NW, Washington, DC 
20460. 

• Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, Room 3334, 1301 
Constitution Ave., NW, Washington, DC, 20460. Such deliveries are only accepted during the 
Docket's normal hours of operation, and special arrangements should be made for deliveries of 
boxed information. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA' s Office of Congressional and Intergovernmental Relations at 
h<Iil1::~J-~~j11.i1L~m1~~'' or at (202) 564-2998. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator McCarthy, 

WASHINGTON, DC 20510 

August 2, 2013 

We are writing to express our concern about the Environmental Protection Agency's proposed 
Formaldehyde Emissions Standards for Composite Wood Products Implementing and Certifying rules, 
published in the Federal Register on June 10, 2013. 

The Formaldehyde Emissions Standards for Composite Wood Products Act was enacted to 
provide authority to the EPA to implement rules regarding formaldehyde emissions from composite 
wood panels and products. The goal of the legislation was to implement nationwide the California 
formaldehyde standards already in existence. The California emissions standards are currently the most 
stringent in the world. 

Finished goods manufacturers build their products from already certified composite panels. 
These certified panels are then further processed within finished goods manufacturing, sealing the 
finished product and reducing emissions even more. 

The EPA rules as proposed differ significantly from the California rule in their applicability, 
requirements and costs. These changes will impact over a million US manufacturing jobs. By 
erroneously assuming both the size of the newly regulated stakeholders group, as well as the technical 
feasibility of the exempted resins, the EPA failed to account for this adverse impact on jobs. The 
significant reduction of flexibility and increased costs for finished goods manufacturers without 
corresponding benefits is contrary to the policy of this Administration. 

To reduce the unnecessary burdens of the rule without compromising public health and safety; the 
EPA staff should follow the California approach, which would eliminate redundant testing and 
recertifying of components by finished goods manufacturers. As EPA develops the final rule, we hope 
you will carefully consider these comments and focus on providing appropriate health and 
environmental protections to our nation's citizens without jeopardizing industries, jobs or our economy. 

Thank you for your commitment to addressing this important issue. 

Sincerely, 



llnittd ~tares ~tnatt 
~GTO OC 20510 

RO 

cc: Howard Shelanski, Administrator, Office oflnformation & Regulatory Affairs, OMB 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, DC 20510 

Dear Senator Johnson: 

NOV 2 1 2013 
OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION 

Thank you for your letter of August 2, 2013, to Gina McCarthy, Administrator of the U.S. 
Environmental Protection Agency. expressing your concerns about the proposed regulations regarding 
fonnaldehyde emissions from composite wood products. As the Assistant Administrator for the Office 
of Chemical Safety and Pollution Prevention, the Administrator has asked me to respond to your letter. 

We welcome your views as we consider comments on our proposed regulations. In response to your 
concerns, it is important to note that the Fonnaldehyde Standards for Composite Wood Products Act 
(Toxic Substances Control Act Title VI) departs from the California Air Resources Board's regulation in 
several important ways. It is true that Title VI establishes fonnaldehyde emission standards for 
hardwood plywood, particleboard and medium-density fiberboard that are identical to the emission 
standards in CARB's Airborne Toxics Control Measure. Nevertheless, Congress, although cognizant of 
the CARB exemption for laminated products, chose to include laminated products on the list of 
composite wood products to be regulated under TSCA Title VI. With respect to these laminated 
products, Congress did provide the EPA with the authority to modify the definition of laminated product 
and exempt some or all laminated products from the definition of hardwood plywood pursuant to a 
rulemaking under TSCA Title VI, which shall be promulgated ''in a manner that ensures compliance 
with the [statutory] emission standards." The information available to the EPA did not indicate that 
laminated products would be in compliance with the emission standards, and therefore the agency did 
not propose an exemption for all laminated products from the proposed regulations. We did, however, 
propose to exempt laminated products that are made with compliant cores and laminated with "no­
added-formaldehyde" resins because we concluded that such exemptions would be consistent with the 
statutory directive. 

Based on comments, letters and other feedback the EPA has received since the rule was proposed, there 
seems to be some confusion as to whom the rule would apply. The proposed testing and certification 
requirements would apply only to those entities that make hardwood plywood (including non-exempt 
laminated products), particleboard and medium-density fiberboard. Those who manufacture finished 
goods from already certified hardwood plywood, particleboard, or medium-density fiberboard or exempt 
laminated products, and process them into finished goods by cutting, shaping or other similar activities 
would not be covered by the testing and certification requirements. Furthermore, retailers that simply 
purchase finished products and offer them for sale are not subject to the testing or certification 
requirement, only keeping records of their purchase of compliant products. 

In the development of the proposals, the EPA engaged numerous stakeholders, including small 
businesses, many of which served as Small Entity Representatives providing input to the Small Business 

Internet Address (URL)• htlp//www.epa gov 
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Advocacy Review Panel for these proposed regulations. The EPA took their input. and the SBAR Panel 
deliberations, into account in designing the proposed exemption for laminated products. 

The EPA is very sensitive to the potential impact of these requirements on the American manufacturing 
sector. In ongoing efforts to reach out to potentially affected stakeholders, the EPA has met and 
continues to meet with companies and trade associations that represent, among other members, 
producers of laminated products. As part of this effort, the EPA has also specifically requested data on 
formaldehyde emissions from laminated products in addition to seeking comments and information on 
the proposed definition of laminated products. In particular, the EPA is trying to understand why some 
manufacturers of laminated products can comply by switching to resins with no added formaldehyde, 
while others believe this is not a feasible alternative. 

The EPA has requested public comment on all aspects of the proposed regulations, which are based on 
the information available at the time of proposal. The comment period for the implementing regulations 
has been twice extended at the request of a number of industry stakeholders and closed on October 9, 
2013. The EPA will C&.n?fully consider all information it received and incorporate its findings in the final 
rule. 

Again, thank you for your letter and I hope the information provided is helpful. If you have any further 
questions, please contact me or your staff may contact Mr. Sven-Erik Kaiser in the EPA's Office of 
Congressional and Intergovernmental Relations at (202) 566-2753. 

Sincerely, 

J J. Jones 
Assistant Administrator 
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Ms. Gina McCarthy 
Administrator 

1Jlnitrd cZtatrs i5cnatc 
Vh\Sf1ir~(; I UN. UC 7CS1 il 

(ktnbt:r 10. 2014 

U.S. Environmental Protc<:tion Agency 
Mail Stop# 1l01 A 
12001\:nns) lrn11ia A\cnuc NW 
Washington.!)(' 20460-000 I 

Dear !vls. Mt.:Carthy: 
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I am contacting you regarding the Regional Tribal Operations Committee (RTOC). which is 
made up of employees ol' US EPA Region 5 and the \5 fcdt:rally rewgni1:ed tribes in the region. 

1\ccording to the Region 5 RTOC charter. this grour nwcts three tin11..·s a year. On :\ugust 20, 
nh.'.mbcrs of my .-.;taff contacted Rq.!.iu11 5 staff to inquire about the hlcatinn and start lime f,ir one 
orthcs1.· mt:etings. The Region) staff informed lll) staff that "stalli:r" attl.'ndanrc at this meeting 
would nut hl· ··prod tKti \ c :· and we \\ere di scuurag:cd from attending the lll1.'L·tinµ. 

\ou can undcr':itand 111: confusiPn: .\ ta:-.payL·r-fumkd fedi::ral agency is huldmg mcl'lings \\ ith 
tribes whose tnl·mbcrs art: also m: Cllnstitucnts. I was surprisL·d to learn that. a::, an cledL'd 
rcprcst:ntati\ c of the pcnpk of Wisconsin. 1 am not allowed lo attend or he rl.2'prcst:ntcd by staff at 
these mc<.:tinµs. 

I rcspcctl'uily ask y1.:>u to share with me the rL·asoning or basis for why congressionai uucndancc 
is discouraged. I look fonvard to your response. 

Sinccrd;. u 
Ron Johnson 
U nitcd Statt:s Senator 

~;'II ~ ; f • r ~\Cf 
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United States Env~ronm.enial·Protection Age~lcy 
Regiol)al Administratc;u 

The Honora'hle Ron Johnson 
Uhlted States Senate · · · 
WosWrtgton~ D.C. 205.10 

De.ar SenatQr.Jo,bns9.n: 

· Regions 
77 W~st Jackson B~.mlevard 
Chic~go, IL 60604-3590 

NOV 2 J 2014 

Tliauk. you for youi: October "30, 2014 Jett et ·concerning the Regional 'IYibahOperations · 
Committee meedi~ that U.S. Envil-primei1tai Protection. Ag~ncy .convenes with1-eprese11tatives · 
of fedcralJy rcco~d ttibal goYenunents. BP A ~egiQn S pru1iqlpatea in th~o m~eth1gs twlte 
~l\ch year-as P?11 of the Agen~y's i·espQ~sihili!Y·t9 1mga$e ht ~gtihJr and meftningful con~ltat,ion 
and c01labo1·at1on wlth federally recogruzed tribes. The m~et1ngs ar~ condqcte4 o~.a ·g~venunellt 
·to govemmeitt basl~ betwee11 BPA and tribaf governfnents. 

As we dis~uss~ witl1 your tiffl~. tb~ Reglona~ tdJ:jal Open\tioJtiJ Couitnltteo is co1nprlsed of 
tribal leaders an.d Region 5 senior fo~~ership. Regiolµll T.rlba\ OpeJ:atJ91~ .Coi~mittee meetinss 
focus on,proteetion of human health and the enviromnent in ~~ian ~im~ry-prinuwlly ~ssues· 
relatln:g·to lrilpleme~ta1lon of tribal envirotin1ental progranis and· federal environmental 
ptotectio11 ptogtllms iti IncUiifl eounb-y. While tlies~ meeting~ are not ope11 to the. pub fie 01· the 
press, summar1es of the m~tlngs.ate public rteords .. 

If you would find it helpful> I would ~velcome an oppol'tunity to meet:with y9u to disc\lSS lhe . 
plirpose and .stru¢tute ofth'ese meetings, .as well a8 to pfovide mo1'e detailed lnfo1mation about 
our wprk wi1li trib.al g~vetnmenfs in EPA R.esfon S. · · 

AgainA thruik YC!\l fo1· yoµi· lelter. If you have f\u1ber que8Uons, pleas~ feel free to c<mt&ct me <1r 
your Slf\ff lllli)' contact RonilaBe-ckmann.or Eileen Deamer_,Jhe Region 5 Congress((mal 
Lirus.o.11!!, at .(3 i2) ·88()..3000. · 

SipcerelyJ 

Sus1111 Hedman 
Reglooat A,dm.it\istrator 
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THE WHITE HOUSE OFFICE 
REFERRAL 

TO: ENVIRONMENTAL PROTECTION AGENCY 

ACTION COMMENTS: 

ACTION REQUESTED: APPROPRIATE ACTION 

REFERRAL COMMENTS: 

DESCRIPTION OF INCOMING: 

ID: 

MEDIA: 

1056373 

EMAIL 

DOCUMENT DATE: May 28, 2011 

TO: 

FROM: 

PRESIDENT OBAMA 

THE HONORABLE KENT CONRAD 
UNITED STATES SENATE 
WASHINGTON, DC 20510 

May31,2011 

SUBJECT: WRITES TO ASK THE ADMINISTRATION TO RAPIDLY FINALIZE A RULE 
REGULATING COAL COMBUSTION RESIDUES (CCRs) UNDER SUBTITLE D THE 
NON-HAZARDOUS SOLID WASTE PROGRAM OF THE RESOURCE CONSERVATION 
AND RECOVERY ACT (RCRA) 

COMMENTS: 

PROMPT ACTION 18 ESSENTIAL - IF REQUIRED ACTION HAS NOT BEEN TAKEN WITHIN I WORKING DAYS OF RECEIPT, UNLESS 
OTHERWISE STATED, PLEASE TELEPHONE THE UNDERSIGNED AT (202) 418-21110. 

RETURN ORIGINAL CORRl!SPONDENCE, WORKSHEET AND COPY OF RESPONSE (OR DRAFT) TO: DOCUMENT TRACKING UNIT, 
ROOM II, OFFICE OF RECORDS MANAGEMENT ·THI! WHITE HOUIE, 20100 
FAX A COPY OF REPONIE TO: (202) 451·1881 



. 
THE WHITE HOUSE 1111~~11 DOCUMENTMANAGEMENTAND 

TRACKING WORKSHEET • 
1 

I 

DATE RECEIVED: May 31, 2011 CASE ID: 1058373 

NAME OF CORRESPONDENT: THE HONORABLE KENT CONRAD 

SUBJECT: WRITES TO ASK THE ADMINISTRATION TO RAPIDLY FINALIZE A RULE REGULATING COAL 
COMBUSTION RESIDUES (CCRs) UNDER SUBTITLE D THE NON-HAZARDOUS SOLID WASTE 
PROGRAM OF THE RESOURCE CONSERVATION ANO RECOVERY ACT (RCRA) 

ROUTE TO: 
AGENCY/OFFICE (STAFF NAM!) 

LEGISLATIVE AFFAIRS ROB NABORS ORG 05131/2011 

ACTION COMMENTS: 

NVIRONMENTAL PROTECTION AGENCY A 05/31/2011 

ACTION COMMENTS: 

ACTION COMMl!NTS: 

ACTION COMMENTS: 

ACTION COMMENTS: 

COMMENTS: 43 ADDL SIGNEES 

MEDIA TYPE: EMAIL USER CODE: 

r······ ...................... ".- .... ······-···--·--.. ··"·'"'"" ................................................. ____ , -··-··-""_ .. , ... 

i ACTION CODES 
~---- ... - .. '""'"~- 0 ••• , .... .,..~,, ,,,..,.,. >' 0 O• .,,,,,.-~,--...,, _,._ ~ ..... _.,_~-~ .. ,N--+---· DllPOllTION 

I A • APPROPRIATE ACTION TYPE RES PONS I! DISPOSITION CODES COMPLETED DATE 
. B •RESEARCH AND REPORT BACK ·· ··· · · ······· ······ ··· ·· ·················· ···· ...... ....... ···· 
i D •DRAFT RESPONSE INITIALS OF SIGNER (W.H. STAFF) A• ANSWERED OR DATE OF 

I' I• INFO COPY/NO ACT NECESSARY NRN •NO RESPONSE NEEDED ACKNOWLEDGED ACKNOWLEDGEMENT 
R •DIRECT REPLY W/ COPY OTBE •OVERTAKEN BY EVENTS C •CLOSED OR CLOSEOUT DATE 

!.~~~ ---~~1-~~~"'.T~.~<3. ()~!'9.~.. .... . . .... ------·------·-·-.. --..... _x_._,~_eR_'~-~.:'._LY__ ... ..... .l!~~-~~':~l .... 
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The Honornble Barack Obama 
President of the United States 
The White House 
1600 Pennsylvania Avenue NW 
Washington, DC 20500 

Dear President Obama: 

WASHINGTON, DC 20510 

May 26, 2011 

In November, the public comment period concluded on the Environmental Protection Agency's 
(EPA's) proposed rnlemaking for the regulation of coal combustion residues (CCRs). We write 
to ask the Administration to rapidly finalize a rule regulating CCRs under subtitle D, the non­
hazardous solid waste program of the Resource Conservation and Recovery Act (RCRA). 

The release of CCRs from the Tennessee Valley Authority impoundment in December 2008 
properly caused the EPA to consider whether CCR impoundments and landfills should meet 
more stringent standards. All operators should meet appropriate standards, and those who fail to 
do so should be held responsible. We believe regulation of CCRs under subtitle D will ensure 
proper design and operations standards in all states where CCRs are disposed. 

A swill finalization of regulations under subtitle D offers the best solution for the environment 
and for the economy. The environmental advantages of the beneficial use of CC Rs in products 
such as concrete and rnad base are well-established. For example, a study released by the 
University of Wisconsin and the Electric Power Research Institute in November 2010 found that 
the beneficial use of CCRs reduced annual greenhouse gas emissions by an equivalent of 11 
million tons of carbon dioxide, annual energy consumption by 162 trillion British lhermal units, 
and annual water usage by 32 billion gallons. These numbers equate to removing 2 million cars 
from our roads, saving the energy consumed by I. 7 million American homes, and conserving 31 
percent of the domestic water used in California. 

We are concerned that finalizing a rule regulating CC Rs under subtitle C of RCRA rule would 
permanently damage the beneficial use market. Since the EPA first signaled its possible 
intention to regulate CCRs under subtitle C, financial institutions have withheld financing for 
projects using CCRs, and some end-users have balked at using CCRs in their products until the 
outcome of the EPA's proposed rulemaking is known. Already, beneficial use of CCRs has 
decreased, 11nd land till disposal has increased. This result is counterproductive but likely to 
continue as Jong as the present regulatory uncertainty persists. 
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State environmental protection agencies have cautioned the EPA that regulating CCRs under 
subtitle C will overwhelm existing hazardous waste disposal capacity and strain budget and staff 
resources. Moreover, the bureaucratk and litigation hurdles involved in a subtitle C rule could 
lead to long delays before storage sites are upgraded or closed, resulting in slower enviromnental 
protection. 

In two prior reports to Congress, the EPA concluded that disposed CCRs did not warrant 
regulation under subtitle C of RCRA. Despite this prior conclusion, the EP A's proposed subtitle 
C option would regulate CCRs more stringently than any other hazardous waste by applying the 
subtitle C rules to certain inactive and previously dosed CCR units. The EPA has never before 
interpreted RCRA in this manner in over 30 years of administering the federal hazardous waste 
rules. The subtitle C approach is not supportable given ils multiple adverse consequences and 
the availability of an alternative, less burdensome regulatory option under RCRA's non­
hazardous waste rules that, by the EPA's own admission, will provide an equal degree of 
protection to public health and the environment. 

Jn conclusion, we request that the Administration finalize a subtitle D regulation as soon as 
possible. The states and the producers of CC Rs have raised concems that should be corrected in 
a final subtitle D rule, including ensuring that any subtitle D regulations are integrated with and 
administered by state programs. Subtitle D regulation will improve the standards for CCR 
disposal, ensure a viable market for the beneficial use of CCRs, and achieve near-term 
meaningful environmental protection for disposed CCRs. 

Th,mk you very much for your consideration of this important matter. We look forward to your 
response and to working with you to address this issue in a manner that is both environmentally 
and economically sound. 

Sincerely, 

Michael B. Enzi 
United States Senate 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

JUL 1 8 2011 
OFFICE OF 

SOLID WASTE AND 
EMERGENCY RESPONSE 

Thank you for your letter of May 26, 2011, to President Barack Obama in which you asked that the U.S. 
Environmental Protection Agency (EPA) finalize a rule regulating coal combustion residuals (CCR) 
under Subtitle D of the Resource Conservation and Recovery Act (RCRA) as soon as possible. I 
appreciate your comments regarding the CCR rule that the EPA proposed on June 21, 2010. 

As you note in your letter, the regulation of CCR intended for disposal is appropriate, and the agency 
agrees with you that operators should meet appropriate standards, or be held accountable. The agency 
also shares your belief that the beneficial use of CCR, if conducted in a safe and environmentally 
protective manner, has many environmental advantages and should be encouraged. 

Under the proposal, the EPA would regulate the disposal of CCR for the first time. As you know, the 
proposal sought public comment on two different approaches under RCRA. One option would treat such 
wastes as a "special waste" under Subtitle C of the statute, which creates a comprehensive program of 
federally enforceable requirements for waste management and disposal. The second option, as you 
indicated in your letter, would be to establish standards for waste management and disposal under the 
authority of Subtitle D of RCRA. The agency is currently reviewing and evaluating the approximately 
450,000 public comments received on the proposal, many of which addressed the specific issues raised 
in your letter, before deciding on the approach to take in the final rule based on the best available 
science. The agency will issue a final regulation as expeditiously as possible. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Carolyn Levine, in the EP A's Office of Congressional and Intergovernmental Relations, at (202) 564· 
1859. 

Sincerely, 

~~ 
Mathy Stanislaus 
Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 
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July 20, 2012 

The llonornble Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
120 I Pennsylvania Avenue NW 
Washington, D.C. 20460 

RE: Addition o!'Ncw Category SP to Wisconsin's Impaired Waters List 

D<.:ar Administrator .Jackson: 

The memhcrs of the Wisconsin State Cranberry Growers Association (WSCGA) have alerted us to 
concerns regarding the proposed addition of a new category of impaired waters designutcd under 
Section 303(d) of the fodcrnl Clean Water Act (CWA) on Wisconsin's "Impaired Waters List." 

It is our understanding that the Wisconsin Depaitment of Natural Resources (WDNR) published and 
publicly noticed its newest Impaired Waters List for 2012 in December of 2011. However, in April 
of 2012, in response to comments from the U.S. Environmental Protection Agency (EPA) and other 
public comments, the WDNR published a changed list and re-opened the public comment period for 
review of those changes through May 18, 2012. 

The most significant change for Wisconsin farmers was the proposed creation of a new category of 
impaired waters called category "SP." This new category consists of 99 additional waters that 
exceed the state's water quality limitations for Phosphorus. 

We arc concerned about the creation of this new category in Wisconsin for several reasons. First, we 
believe that existing 303d "watch list" categories are already sufficient to address additional concerns 
regarding wnt~rs in Wisconsin. Second, we are concerned that the EPA is disregarding the 
Wisconsin DNR's recommendations regarding Impaired Waters. We urge you to let Wisconsin, as 
the delegated authority under the Clean Water Act, take the lead in this matter. 

If we can be of any assistance in this matter, please do not hesitate to contact us . 

1 fy 
Member of Congress 

!~=-& 
Tom Petri 
Member of Congress 

...-7 - 7 
1~·~ 

Reid Ribble · 

M~ongre&' 

Ron Johnson 
United State 

cc. Susan I lcd111an, Regional Administrator; U.S. Environmental Protection Agency, Region 5 
Tinka 1 lydc, Director, Water Division; U.S. Environmental Protection Agency, Region S 

PAIN I l:D ON Ht:CYC.:Lf.0 f>Afil:.H 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

Ml 16 20'2 

REPLY TO THE ATTENTION OF 

Thank you for your July 20, 2012 letter conveying the Wisconsin State Cranberry Growers 
Association's concerns about the Wisconsin Department of Natural Resources' proposed listing 
of certain Wisconsin waters under a newly-designated category of impaired waters, which 
applies to waters that do not meet state phosphorus standards. 

EPA staff have reviewed the Cranberry Growers' written comments on this matter and they had 
a conference call with the Association on August 2, 2012. I understand that a second call is 
being scheduled to continue these discussions. 

Again, thank you for your letter. If you have further questions, please call me or your staff may 
contact Ronna Beckmann or Denise Gawlinski, the Region 5 Congressional Liaisons, at 
312-886-3000. 

Sincerely, 

Susan Hedman 
Regional Administrator 

~ • Printed with Vegetllble Oil 8ued Inks on 1 OO'!b Recycled Paper 150% Poatconsumerl 



RON JOHNSON 
WISCONSIN 

David Mcintosh 

tlnitnt ~tatrs ~cnetc 
WASHINGTON, DC 20510 

October 28, 2013 

Associate Administrator for Congressional and Intergovernmental Relations 
EPA 
1200 Pennsylvania Ave. NW Rm. 3426 ARN 
Washington, DC 20460-0002 

Dear David, 

COMMITTH&: 

BUDGET 

COMMERCE, SCIENCE 
AND TRANSPORTATION 

FOREIGN RELATIONS 

HOMELAND SECURITY AND 
GOVERNMENTAL AFFAIRS 

SMALL BUSINESS AND 
ENTREPRENEURSHIP 

Our office has been contacted by constituent ~~ Could your office respond to the 
constituent's letter (text below)? In essence I think~ i~l~~kfng for a written statement 
from the EPA as to why the investigations were closel _ ~ontact infonnation 
follows as well. Please also copy our office on your reply. Thank you for your help. 

From:~ Date.: Thu, Sep 19, 2013 at 3:22 PM Sub~e.c!: ~his,,,_ij our J?RINKING 
WATER ..... ALLCALLCALLC~;.LJ:j__ ~b 

. . ~'Jlf.//''bb . ''Become a Member The EPA 
Shut Down Three Separate Investigations of Frack. ing Contamination Tell the ~~~ ,~~a;Lhis is 
unacceptable. Take Action to Protect Yow /)rinking WaterFrom Fracking ~str't_ P and 
~/- with Dimock tap water. Tell the EPA to protect our health. not the 011 and gas 
industry Dear ~In recent weeks, EPA whistle-blowers have exposed how the EPA has 
repeatedly shut down ifs own fracking-related water contamination investigations after being 
pressured by the oil and gas industry. This is unbelievable, and totally unacceptable. Tel( . 
President Obama and the EPA to reopen these cases immediately. We know the risk thatfracking 
poses to our drinking water, and so does the EPA. That's why they opened these cases to 
investigate drinking water contamination in the first place. 1. Parker County, TX- The EPA 
began an investigation after a homeowner reported that his drinking water was bubbling like 
champagne. But after fracking company Range Resources threatened not to participate in 
another study in March 2012, the EPA set aside the "smoking gun" report connecting methane 
migration to /racking. 1 2. Dimock, PA - The mid-Atlantic EPA began testing water in Dimock, 
PA after residents complained that their drinking water was contaminated from nearby /racking 
operations. But the federal EPA closed the investigation in July 2012 even after the staff 
members who had been testing the water warned of methane, manganese and arsenic 
contamination. 1 3. Pavilion, WY - The EPA released a draft report in 2011 linking/racking to 
contamination of an underground aquifer. After drawing criticism from the oil and gas industry, 
the EPA handed the investigation over to the state of Wyoming in June 2013 to be completed 
with funding from EnCana, the drilling company ch~rged with contaminating the water wells in 
the first place. 1 But the EPA abandoned citizens when they needed them most. This is no 
coincidence. Tell President Obama and the new EPA administrator, Gina McCarthy, to 

WASHINGTON OFFICE: 

328 HART SENATE OFFICE 0UILOING 
WASHINmON, DC 20610 

{2021 224-5323 

OSHKOSH OFFICE: 

219 EAST WASHINGTON AVENUE, SUITE 100 
OSHKOS>i, WI 54901 

{9201 230-7250 

http://www.ronjohnson.senate.gov 

MILWAUKEE OFFICE: 

517 EAST WISCONSIN AVENUE 
AooM 408 

Mu WAUKFE, WI 53202 
{4141276-7282 



immediately reopen these investigations and deliver safe drinking water to the residents of these 
communities while the investigations commence. We're up against a powerful industry, but 
Americans know how dangerous /racking is - and they're fighting back. Last month, along with 
our partners we delivered over 600, 000 petitions to President Obama to ban [racking on federal 
lands. In the last two weeks, Los Angeles city council members introduced a/racking 
moratorium and Highland Park, New Jersey became the first town in the state to ban/racking. 
We 're building a broad, powerful movement to fight back. .. and win. Speak out for safe water. 

United States Senator Ron Johnson (WI) 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. ?0460 

The I lonorahle Ron Johnson 
lJnitc<l Stall's Senate 
Washington. D.C. 205 I 0 

Dear Scmitor Johnson: 

DEC 1 2 2014 
()f I IC:L ()f 

Hf;,, Ml Ci 1 NJc ! Ill V! ! UPM! N l 

/)·1~1:an5 you for your lett~.~~· ~)~her 28, 20 l .\. with qucst10ns from your constituent · /1/,//.1,,,d.-r_ 
~/o\Ve apprcci<.1H qt::/Kftb . mtcrcst and concern n:garding the potential impacts o~~[ '° 

fracturing on drinking watcr resources. 

Responsihle dcvdop1rn:nt of America's shalt~ gas resources olfrrs important economi-.:. energy se-.:urity. 
and environmental hencfits. The EPA is working with states and other stakchnldcrs to unckrsrand and 
address pPtential co1Kcrns with hydraulic fracturing su the public has con1idcnce that natural gas 
production v. i II proceed i 11 a :-;afc and n..:sponsible marn1cr. 

I he l:PA continues to make progn~s-; on our research of the potential impacts of hydraulic fracturing: on 
dnnk1ng water f\..'St1urcl~'>. The agem:y has l:ondm:ted extensive outreach to the public. the s,·ientitlc 
cornrnumty and uthcr 1ntcrt'sted stakd10ldcrs tu 1:nsLll'l~ that thl.' draft report rcflcL'.ls current practicl.'s in 
hydraulil.: fracturing.The <:;t ud y wil I pn)\ idc ncvv in l(irmatmn and hcl p to answer questions I( ir (kcis1u11 
makers at the local. state, tnhal and kdcral k\cls as thl.'y n:latc lo the potential impacts of hvdrauliL· 
fracturing activities tm drinkmg water rt·sourccs. 

Agarn, than!.; vou tor vour kiter. Should you han.· further questions, please contact me or your staff may 
l·\lntacl Pamcla.l:in1kr1n tl1L· l-PA':--()ffo.:1.'.01'Cungre.;s1onal and lntcrgmcrnnH.:ntal Rl:lat1on-;at 

1ar11kr.pa111dafr1 cpa.µ:ov or 1202) 5li4-(1<)(19. 

i\cting Assistant Administrator 

lr'~t:rrit:t A(idros~ (lFl. J • htlp i.'wW't1.eµa uov 
Recycled/Recyclable• flrlf'tt:o w1tr' VE;W~tatm: O 1 B(bed Ink:, un l(}(Y:;, Po~;tcu,1~),irr-r~r, ProLc')~' <>1Lir·nt: frr-t: He(>/".'!»<~ P'.Jpw 
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June 30, 2011 

The Honorable Lisa P. Jackson 
Administrator 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20004 

The Honorable Jo-Ellen Darcy 
Office of the Assistant Secretary (Civil Works) 
Department of the Anny 
I 08 Anny Pentagon 
Washington, DC 203 l 0 

Dear Administrator Jackson and Assistant Secretary Darcy: 

On May 2, 2011 the Environmental Protection Agency and the Anny Corps of Engineers (the Agencies) 
published in the Federal Register (76 Fed. Reg. 24479) a request for comments on draft guidance relating 
to the identification of waters protected under the Clean Water Act (CW A). 

We have a great deal of concern about the actions that the Agencies are pursuing. The Agencies claim 
that this guidance document is simply meant to clarify how the Agencies understand the existing 
requirements of the CW A in light of the current law, regulations, and Supreme Court cases. More than 
clarifying, they greatly expand what could be considered jurisdictional waters through a slew of new and 
expanded definitions and through changes to applications of jurisdictional tests. This guidance document 
improperly interprets the opinions of the plurality and Justice Kennedy's opinion in Rapanos v. United 
Stales by incorporating only their expansive language in an attempt to gain jurisdictional authority over 
new waters, while ignoring both justices' clear limitations on federal CW A authority.' Attached are 
highlights of several specific issues regarding the dratl guidance document. 

The decision to change guidance, just a few short years after the Agencies issued official guidance on the 
exact same issue, has not been prompted by any intervening changes to the underlying statute through 
legislation or a new Supreme Court decision. Further, we understand that the Agencies intend this draft 
guidance to be the first step toward a fonnal rulemaking in the future. Because the Agencies' intent is to 
tum the draft interim guidance into regulations. it can only be interpreted to mean that they intend the 
guidance to be followed. Following the guidance will change the rights and responsibilities of individuals 
under the CWA - this is clearly the regulatory intent. 

In the economic analysis completed by the Agencies, it was determined that as few as 2% or as many as 
17% percent of non-jurisdictional determinations under current 2003 and 2008 guidance would be 
considered jurisdictional using the expanded tests under the draft guidance. 2 Any change in jurisdiction 
which results in a change to the rights and rcsponsibi Ii ties of a land owner is, in fact, a change in the law 
as the program has been Implemented to date. 

Further, the draft guidance is intended to apply to more jurisdictional interpretations than just those 
covered by the Anny Corps in making §404 determinations, but also those under §402 that governs 

1 547 us. 715 (2006) 
1 "J>o1c111it1l Indirect Economic Impacts and Benefit~ Associated with Guidance Clarifying the Scope of Clean Water /\cc 
Jurisdiction." /\prll 27, 20 I I httn;l/watcr.s:pu.govllawsrJ<i~~il!WslupJpnd/cwa guidance imp~'ts bcnclits.p<lf 



Jackson, Darcy 
June 30, 2011 
Page 2 

National Pollution Discharge Elimination System pennits, §311, oil spills and SPCC plans, §303, water 
quality standards and TMDLs and §40 I state water quality certifications. Because most states have 
delegated authority under many of these sections, this change in guidance will also result in a change in 
the responsibilities of states in executing their duties under the CWA. While we question seriously the 
need for this new guidance and believe that the Agencies lack the authority to rewrite their jurisdictional 
limitations in this manner, one thing is clear: it is fundamentally unfair to the States and the regulated 
community (including our nation's fanners and other property owners) to subject lands and waters under 
their control to a change in legal status of this magnitude via a "guidance document." Changes in legal 
status should only be done, if at all, through the regulatory process, specifically under the Administrative 
Procedure Act, subchapter II of chapter S, and chapter 7, of title S, United States Code. 

Because the draft guidance will substantively change how the Agencies decide which waters are subject 
to federal jurisdiction and will impact the regulated community's rights and obligations under the CW A, 
this guidance has clear regulatory consequences and goes beyond being simply advisory guidelines. The 
draft guidance will shift the burden of provingjurisdictional status of waters from the Agencies to the 
regulated communities, thus making the guidance binding and fundamentally changing the legal rights 
and responsibilities that they have. When an agency acts to change the rights of an individual, we believe 
that the agency must go through the formal rulemaking process. 

We respectfully request you abandon any further action on this guidance document. 

Sincerely, 
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Highlight~ of Concerns 

The following are a selection of the concerns we have with the draft guidance. 

Interstate waters: 
The Agencies' have added language to their definition of interstate waters explicitly directing field staff 
to use ·'other waters" that lie across state boundaries for jurisdictional determinations. "Other waters" 
include: "intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands, 
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds." "Other waters" are now elevated 
to the same level as "navigable waters" for the purposes of determining whether or not waters are 
jurisdictional. Thus a geographically isolated prairie pothole that happens to be situated on a state 
boundary would be jurisdictional and could allow for a jurisdictional claim to be made on all other wet 
areas that have a "significant nexus" to the pothole. This new definition clearly goes beyond the current 
understanding expands the Agencies reach to previously non-jurisdictional waters. 

Significant Nexus: 
The new guidance makes substantial changes to what is considered a "significant nexus." Justice 
Kennedy's opinion in Rapanos stated that wetlands that have a "significant nexus" to traditional 
navigable waters are "waters of the United States:" "if the wetlands, either alone or in combination with 
similarly situated lands in the region, significantly affect the chemical, physical and biological integrity of 
other covered waters more reading understood as 'navigable."' 3 Previous guidance read Justice 
Kennedy's language to apply to wetlands and limited the significant nexus tributaries to their higher order 
streams reach. 

The new guidance eliminates the reach concept and applies the significant nexus test to all tributaries, 
wetlands, and proximate other waters that are "in the same watershed." Currently "other waters" are 
detennined to be jurisdictional based on conditions that show their connections to interstate commerce. 
Additionally, waters may be aggregated and considered together, and if the category of water or wetland 
is determined to have a significant nexus to downstream waters, then each water or wetland in that 
category is considered a jurisdictional water of the United States. 

The draft interim guidance dictates that determining what tributaries, wetlands, and other waters will have 
a "significant nexus" includes an analysis of the functions of waters to detennine if they trap sediment, 
filter pollution, retain flood waters, and provide aquatic habitat. A significant nexus is based on both 
hydrological and ecological effects. A hydrological effect does not require a hydrological connection. The 
ability to hold water is considered an effect on downstream waters because that function arguably reduces 
the chances of downstream flooding. Furthermore effects on the chemical integrity of a water body on 
downstream waters could be reason for assertingjurisdiction, because it could show the ability to reduce 
the amount of pollutants that would otherwise enter a traditionally navigable water or interstate water. 
Biological effects include the capacity to transfer nutrients to downstream food webs or providing habitat 
for species that live part of their lives in downstream waters. Under this interpretation, an isolated water 
body can be considered to have a significant nexus to downstream waters. Again, if the category of water 
or wetland is determined to have a significant nexus to downstream waters, then each similarly situated 
water or wetland is considered jurisdictional. 

"Significant nexus" is defined as any relationship that is "more than speculative or insubstantial." This is 
not the same as requiring a nexus actually be significant. Again, because of the expansive nature of what 
can be included under the "significant nexus," the draft interim guidance is likely to encompass far more 
waters than have been previously included. The increased scope not only of"significant nexus," but of 

1 547 U.S. 71S, 780(2006) 

5 
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what waters may be tested using this test, will likely allow the Agencies to assert jurisdiction far beyond 
current practice. 

Tributaries and Ditches: 
Like interstate waters, tributaries are considered jurisdictional under the Agencies' regulations, but do not 
have the extensive new definition given in this guidance. A tributary now has the physical definition of 
the presence of a channel with a bed and an ordinary high water mark. Additionally ditches, which were 
generally excluded under the current guidance, have been included as tidal ditches or non-tidal ditches 
newly defined as meeting one of the following: (I) the ditch is an altered natural stream, (2) the ditch was 
excavated in a water or wetland, (3) the ditch has relatively permanent flowing or standing water, (4) the 
ditch connects two or more jurisdictional waters, or (5) the ditch drains natural water bodies, such as a 
wetland, into a tributary system of a navigable or interstate water. The new standards for asserting 
jurisdiction over ditches utilize both the plurality opinion and the Kennedy significant nexus test. As the 
draft interim guidance asserts, many previously non-jurisdictional ditches will likely be deemed 
jurisdictional. 

The plurality opinion was clear that the Agencies' assertion of jurisdiction over ditches and ephemeral 
waters was incorrect. However, the draft interim guidance document allows the Agencies to use the 
plurality standard as a basis for asserting jurisdiction over ditches. Furthermore, the use of the Kennedy 
standard for asserting jurisdiction over tributaries ignores the fact that Kennedy was skeptical about the 
Agencies use of an ordinary high water mark as a presumption for asserting jurisdiction. While more 
detailed than previous guidance, the effect is the same: nearly everything that connects to a navigable 
water is jurisdictional. Both the plurality opinion and Kennedy rejected this assertion in Rapanos. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

SEP 3 0 2011 

OFFICE OF WATER 

Thank you for your letter of June 30, 2011, to the U.S. Environmental Protection Agency (EPA) 
Administrator Lisa P. Jackson and Assistant Secretary of the Army for Civil Works (Army) 
Jo-Ellen Darcy regarding draft guidance clarifying the definition of "waters of the United States (WUS)." 
I understand your interest in the significant issues associated with the geographic scope of the Clean 
Water Act (CWA), which are so central to the Agency's mission of assuring effective protection for 
human health and water quality for all Americans. As the senior manager for the EPA's national water 
program, I appreciate the opportunity to respond to your letter. 

Recognizing the importance of clean water and healthy watersheds to our economy, environment, and 
communities, on April 27, 2011, the EPA and the U.S. Army Corps of Engineers (Corps) released draft 
guidance that would update existing policies on where the CWA applies. I want to emphasize that this 
guidance was issued in draft and is not in effect. The agencies published the draft guidance in the Federal 
Register on May 2, 2011, and extended the public comment period until July 31, 2011. The guidance will 
not be made final until the EPA and the Corps review these comments and make any revisions to the 
guidance after careful consideration of all public input. 

It is also important to clarify that the draft guidance would not change existing requirements of the law 
nor increase the geographic scope of waters currently authorized under the Jaw and interpreted by the 
Courts. The extent of waters covered by the Act remains significantly less than the scope protected under 
the law prior to Supreme Court decisions in SWANCC and Rapanos, and the agencies' guidance cannot 
change that. We believe that guidance will be helpful in providing needed improvements in the 
consistency, predictability, and clarity of procedures for conducting jurisdictional determinations, without 
changing current regulatory or statutory requirements, and consistent with the relevant decisions of the 
Supreme Court. 

I share your interest in proceeding with an Administrative Procedure Act rulemaking as soon as possible 
to modify the agencies' regulatory definition of the term "waters of the United States" to reflect the 
Supreme Court decisions in SWANCC and Rapanos. Rulemaking assures an additional opportunity for the 
states, the public, and stakeholders to provide comments on the scope and meaning of this key regulatory 
term. 

Internet Address (URL) •http l/www.epa.gov 
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Clean water provides critical health, economic, and livability benefits to American communities. Since 
1972, the CW A has kept billions of pounds of pollution out of American waters, and has doubled the 
number of waters that meet safety standards for swimming and fishing. Despite the dramatic progress in 
restoring the health of the Nation's waters, an estimated one-third of American waters still do not meet the 
swimmable and fishable goals of the CW A. Additionally, new pollution and development challenges 
threaten to erode our gains, and demand innovative and strong action in partnership with Federal 
agencies, states, and the public to ensure clean and healthy water for American families, businesses, and 
communities. The EPA and the Corps look forward to working with the public, our federal and state 
partners, and Congress to protect public health and water quality, and promote the nation's economic 
security. 

I appreciate the opportunity to respond to your letter. I hope you will feel free to contact me if you have 
additional questions or concerns, or your staff may call Denis Borum in the EPA's Office of 
Congressional and Intergovernmental Relations at (202) 564-4836. 

Sincerely, 

c 
Nanc K. Stoner 
Acting ssistant Administrator 



atongr.eu of ·fJJe •nitm tJtates 
&ulfinghm. Bat 20515 

The Honorable Lisa P. Jackson 
Administrator 
Envirorunental Protection Agency 
Ariel Rios Building 
1200 Pellllsylvania Avenue, N. W. 
Washington, DC 20460 

Dear Administrator Jackson, 

May 16, 2012 

We are writing to you concerning the Environmental Protection Agency's (EPA) May 31. 2012, 
decision regarding the proposed Ozone Nonattainmcnt Designation for Kenosha County, 
Wisconsin, and the concerns and recommendations that Kenosha County, its local communities, 
and the State of Wisconsin share regarding this issue. 

Administrator Jackson. as you may be aware, Kenosha County and its communities have worked 
diligently to address the EPA's environmental concerns, even while facing economic challenges. 
However, based on Kenosha County's proximity to the greater Chicago area, the County and its 
communities believe that they continue to be penalized, despite their efforts. 

Please find enclosed co pi es of documents shared .with our office by the Comity, its communities, 
and the State, which outline Kenosha County and the State of Wisconsin's concerns ·that 
including Kenosha County in· the Chicaao Combined Statistical Arca (CSA) will achieve little in 
the goal of reducing the overall ozone pollutant levels in the CSA. It is important to note that 
both the State and Kenosha County have alsG expressed concems over this point because 
Kenosha County is in comparison a. nominal contributor of ozone pollutants inthe Chicago CSA, 
and as such, they. possess little to no ability to have an impact in the EPA's goal to reduce overall 
ozone pollutantstwithin the CSA. While Kenosha County may have greater burdens placed upon 
them due to a nonattainm.ent designation,· they possess almost no ability to create a situation 
where they will be designated as being "in" attainment in the future, because the data and 
measurements from the greater Chicago area will continue to be measured negatively agaiufu 
them. 

With this being said, we ask that when· reviewing this proposed designation that you give your 
full and fo.ir consideration to the County and State's recommendations regarding an attainment 
designation, or in the alternative, a partial non·attainment~designatiof4 as well as possible 
solutions going forward related to future monitoring options - in a manner consistent with all 
laws, rules and regulations. 
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C!tangres.s of tlye 1tniteil 8tate.s 
iltaslfington, BCI a11515 

Should you have any questions or :require additional information, you are welcome-to contact 
Na.than Schacht of Con:gressman .Ryan 1 s staff at 262-654ft 1901, or via e-mail at: 
Nate. Schacht@mail.bouse.gov. Y o.u can direct your final lt'CSponse (to be shared with all the 
parties signed onto this letter) to Congressman Ryan's Kenosha Constituent Services Center, 
5455 Sheridan Road, Suite 1251 Kenosha, Wisconsin, 53545. 

Sincerely, 

~KJJ 
Herb Kohl 
U.S. Senate 

Paul Ryan 
House of Representatives 

cc: Gina McCarthy, Assistant Administrator, EPA Air 8Jld Radlation 
Susan Hedman, Director, EPA Region S 
John Mooney, EPA Region S 

Enclosures 

~003 
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COUNTY OF KENOSHA 
Jim K.reuser, County Executive 

April 23, 2012 

Jolm Mooney· 
U.S. EPA REOION S 
77 West Jackson Boulevard 
Mail Code: AR-18J 
Chicaao. lL 6Q604-3507 

COUNTY EXECUTIVE 
1010 - 56th Street, Third Floor 

Kenosha, Wisconsin 53140 
(262) 653-2600 

Fax: (262) 653-2817 

RE: Proposed Ozone Nonattainment Designation for Kenosha County, Wisconsin 

Dear Mr. Mooney: 

On behalf of Kenosha County, the City of Kenosha, and the Village of Pleasant Prairic(the 
"Conununities"), thank you for taking the time oo April 19 to discuss EPA 's proposed ozone 
nonattairunent designation for Kenosha Collllty. It was clear that EPA recognizes both the 
importance and the complexity of this issue for the Communities, and we believe it was a 
productive discll.9sion. The purpose ofthiJ letter isto (l)1confinn the joint position of the 
Communities on EPA's proposed dcsiption, (2) provide additional information to support a 
possible partial-county nonattainment desiption, and (30 present a potential path forward for 
monitoring future ozone levels in Kenosha County. 

First, the Communities continue to believe that, based onithc arguments presented in its previous 
comments, EPA should designate Kenosha County as "attainment." To 11ummarize: the most 
recent certified data do not show an exceedance at the Cbiwaukcc Prairie monitor, Kenosha 
County sources have little if any impact on ozone levels in the Cbicaso area, and jurisdictional 
boundaries do1 not support inclusion of Kenosha County m the Chicago CSA. 

However, if EPA determines that available data indicate a health risk near the Chiwaukee Prairie 
monitor, the Communities support a partial-county nonattainment dosianation as a preferred 
alternative. Specifically, past data ftom a monitor located at 7944 Sheridan Road support 
designating the portion of Kenosha County east of Sheridan Road as nonattainment, while the 
balance of Kenosha County would be designated attainment (the "Sheridan Road Option"). The 
past data (as provided by WDNR) are attached to this letter as Exhibit A. Those data show that, 
for the five-year period from 1999 throush 2003 1 the Sheridan Road monitor had ozone design 
values that averaged S.8 ppb b>wer than the Chiwaulcee Ptairic monitor (with individual )'Q81'1y 
diffecentials ranging from 8 to 4 ppb lower). Given that the Chiwaukcc Prairie monitor is 
projected to have a dcsian value of 77 ppb, the historic~ lower values at the Sheridan Road 
monitor indicate that otonc levels in areas west of Sheridan Road would be below the attairunent 
threshold of 7S ppb. The Communities have discu1Ltcd the Sheridan Road Option with WDNR 
and understand that WDNR will bo providing tc¢hnical support for this option to EPA. 



John Mooney 
April 23, 2012 
Page Two 

In the event! that EPA considet1. a partial-c;oun.ty attaiwncnt option other than the Sheri~ Ro&\d 
Option (i.e., BP A considers nonattlimnent d4$ignatloiis for areas weit of Sheridan Road), the 
Cqmmunities request that !PA notify 'WDNR and the CommuniUos of the proposed alternative 
before fmaliziq the ozone deaf¥aation.s. 

ln addition, 1he Communities would support WDNR •a installation of a new monitor al the 
Univeraity of Wisconsin-Parkside (where a monitor was located in the put) or some other 
location west of Sberidan. Road, wbile nuiin'taiDing the cutrent Cbiwaukec PTairle monitor. The 
Communities recopize the val~ of the data from the Chiwaukee P.rairle monitor, which 
historioally has been used to show the contribution of Iltimol110\D'cel to pollution levm in 
Kcnoab& Caunty and to drive cmilaions reductions ln nuuoi1. Thia aew monitor would help 
provide a more representative sample of ah' pollution levels b:1 Kenosha County. allowing EPA, 
WDNR, and the Communities to make more informed decisions on appropriate pollution 
CODU'O]S, 

Thank you for your consideration, 

Very truly yours. 

KBNOSHA COUNTY 

~~.~ 
runKreuser 
County Executive 

Keitfl Bosman 
Mayor 
City of Kenosha ---
~ TOddB&ttii.PfeS~ 

Kenosha. Area Business Alliance 

~UUJ 
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SCOTT WALKER 
OFFICE OF THE GOVERNOR 

STATE OF WISCONSIN 
P.O. Box 7863 

MADISON, WI 53707 

April 24, ZO 12 

Dr. Susan Hedman 
U.S. Environmental Protection Agency (EPA) - Region 5 
77 West Jackson Boulevard 
Mail Codo: R-19J 
Ctiicago ll, 60604 

Dear Dr. Hedman: 

Thank you for the oppo~ity to provide comment& on the U.S. BPA's rcccntiy proposed air 
quality designations for th~ 2008 ozone National Ambient An· Quality Standards (NAAQS). 
These comments ~m1 in rcspo11se to your letter datc:d January :31, 2012. 

We agree with comments submitted by Kcuosha CoWlt)', the City of Kenosha, the Villages of 
Pleasant Prairie, and 1he Kenosha Ala Buslneu A11iancc1(KAaA) to tho U.S. EPA on March 
141h and 15111, 2012. Kenosha Cow1ty should be designated aualnmcnt based on the U.S. BPA's 
default dabl period for 0%.Clno deaisnati.ons (2008 - 2010). DurlDa this time, Kenosha County met 
the ozone standard with a design value of74 pa1't& per billion (ppb). The U.S. E'PA'11 own 
an~ysia shows that Kenosha County only contributes 1.72 porce11t and 1.89 percent of the total 
nitrogen oxide CNOs) and volatile organic compound (VOC) omissiom. respectively, in the 
proposed tJODattainmcnt atoa. FUJ'tbcrmore. the U.S. EPA acknowledges that J.<enosha County 
emissionHre "probably downwind of the violating Zion, Illinois monitor Oll blah ozone days" 
and that these conclusions "support the exclusion of Kenosha County t't:om the intended ozone 
nonattainment area ... The only reason glwn by the U.S. EPA for inc\udlns Kenosha County as 
nonattainment Is because it has .. hlst.orlcall)' been the hip downwind ozone monitoring site fo1· 
the Chicago region." Given the potential CCOWlUlk: burdens auoclated with nonattainmont, 
Kenoaba County ahould not be desipated 11onattainment111olely fo1· monicorin& anoth01· state's air 
quality owr which the State of Wi&oonsin has no controlJ Consequently, Konosba County should 
be designated attainment and the U.S. BP A should canslder any regulltory reliefthm can be 
i;:iven to Kenosha County since the vast majority of Its ozone is tranaported from out of state. 
Additional arguments to support this position can be found in 11n April 17, 2012 .lettor from 
SecretAry•Cathy Stepp to R.eaio11al Ad111inistratol' Susan Hedman. 

If the U.S. EPA refuses to designate Kcnosba County as attainment, we ask the U.S. BPA to 
designatll'the smallest feasible area of Kenosha County as nonattalnmont 11nd that it be included 
as pai't of.tho Chicago-Naperville.Michlgan City, IL-IN· WI Combined Statistical Area {CSA). 
This Appmacb is supported by the fact that thB majority ofozone recot'ded in the county at the 
Chiwaukco site is from the Chicago metropolitan area an4 la consistent with U.S. BPA's policy 
for !1ettln1nonatrainment111·.a boundaries. FUJtbermore, ,tl1e U.S. EPA has frequently described 
Kenosha County ls a "receptor count)"' rather than a. "contributing co\lnty". 

Historic o:r.one monitoring data collected OA Sheridan Read and Wood Road in Kenosha County 
demonstrates that ave1"1p dHign values at the two locatllOns from 1999 - 2003 were 6.0 % and 

WISCONSIN JS OPEN FORJBUS/NESS 
WWW. WISOOV.STATS. WI.US• (608) 266-1212 • F/\X! (608) 267-8913 
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9.3 % lowe.r, respeotively, than the Chiwaukee Prahic aim. The ozone monitor on SberJdan Road 
was a.tthc:Barbershop Quartet Society sit.e (5.S-O.S9-0002)•1<Klated within 3/4 mile of the lake 
shore. The ozone monitor on Wood Road was attbo Univer1ity ofWisconsin-Parlcaide sirt (JJ-
059-0022) locatet:t within two miles of tho lake shore. These two monitors wore discontinued at 
the end of;2003 due to i!lderal red\1ctlons in state funding. Furthermore, the monitor in Ricine 
County (J'$-J()J.0017) Is OJle mile from the lake sho1-e and was 5.8 % loworthan the Chiwaukec 
Prnirie sito from 2003 - 2010. The geographic locations of the Kenosha and Racine ozone 
monitors, along wlth ozone data summal'ies, arc shown in.figw-es l and 2. 

As compared to th~ 2008 - 20 I 0 01.0ne de.sign value at CJiiwaukee Prairie of74 ppb, the prior 
o:i;one data stl'onaly 1usgesta that ozone levels beyond Shtridan Road would attain the 2008 
NAAQS. ;Given this h1tormatloa, 1u11l "nder the COHdition that the U.S. EPA docs not accept 
attainm••t for the entire couuty, aU areas WOif otSbericlan Rotd in Kuuh• County should 
be designated as attainment. Tbls approach pl'otecta publtc health and tlnlcs J(enaslaa 
County wHJl the area that is actually conh'lbuttnc to ·the bJgh owne coucentrations (I.e., the 
Chicago mctrornUtao ll!'ea). 

"Illank you for cousidei"ation of these co1t1ments. Please further 11ddr111111a technical issues with tho 
Department of Natllral Resm1rces by contactina Bad Sponselle1', Air Management Bureau 
Director. at (608) 264 - 8S37 or 8aa.Sponsellw@wjsco111jn.gov. 

cc: Cathy Stepp, Secrrstary, WDNR- AD/8 
Matt Moroney, Deputy Secretary, WDNR- AD I 8 
Patricl< Stevens, Air and Waste Division Administrator, WDNR-AD 18 
Bart Sponseller, Air Management Bm'Oau Director, WDNR - AM I 7 
Joseph Hoch. Ileglonal Pollutant and Moblle Soutice Sootion Chief-AM 11 

WISCONSIN ISOPEN FO.R1BUSIN.ESS 
WWW.WISOOV.STATfl~Wl.US • (608) 266-1212 • Fl\X: (60R) 267~8983 
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Historic Ozone Design Values from 1999 - 2003 
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zJ Parkside C55-059:0Q22l 
Max: 92 ppb (89% bNer then Chill8Ukee) 
Average: 88 ppb (9.3% latfer thBn Gl1iN111Jkee) 
Min: 85 ppb (66% ltMer llNm ChiwaJ/f.ee) 

BarbersfJoD .(55-059-0002) 
Max: 97 ppb (4.0% bNer then C/JA.vatt/cee) 
Average: 91 ppb {B.0% kMei' then Cbilllaukee) 
Mn: 86 ppb (7.5% fcMer than ChMeuAee) 

Clllwag<ee <55-059-00191 
Max: 101 ppb 
Average: g7 ppb 
Mn: 93ppb 
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State of Wlscon5ln 
Dl!PARTMENT OF NM'URAL. RESOURCES 
101 S. W1bater Stree~ 
Box 7921 
Madleon WI 113707-7~ 

April 17, 2012 

Susan Hedman 

l<J:ll" l"ALIL KXAN 

ScottWtlbr, Governor 
Cathy Stapp, SaGl'fttry 
T•~ane eo&-266·2621 
Toll Fr• 1•888'838-7«13 

TTY Aaot111 vii rllay - 711 

U.S. Environmental Protection Ageru:.y (EPA)· Rosion 5 
77 Wost Jackson B9ulcvard 
Mail Code: R·19J ; 
Chicago IL 60604 • 

I 

Subjecr: i~: Wisconsin's 120 Day Letter for cnone Designations 

De11r Rt1gionol Administrator Hedman: 

Thank yon for the opportunity to provide comments on the: U.S. BPA's tccently p1·oposed air quality desianations 
for the 2008 01.on~Na.tl.cnal Ambiont Atr Quality Standarch (NMQS). These commonts are in response to a 
letter we received fi"o1n the U.S. :EPA on January 31, 2012. 

National Cqnslstency 
Wisconsin rocognilzcsthat llllnoissubmttted 2011 certified ozo11e1data to 1ht U.S. EPA early and basod on 2009-
2011, rhe Cbicago.'.Naperville-Michigan City, Il..-IN· WI Combined Statistical Area (CSA) violated the ozone 
NAAQS based on~ monitor l~ed in Lake Count)', D... Illinois made this decision in order t.o receive additional 
Federal Highway Administration (FHW A) Congestion Mitigatioo and Ah Quality l&nprovement (CMAQ) funds, 
ofwhioh Kenosha.jCounty and rhe remainder of Wisconsin will ~oi\le no additional fund1. From a Jlmple 
srandpoint of national oonsirtency, the U.S. EPA should not allow indlviduaJ CSA 's to St!lect the 3-yaar period 
that suits thoir individtlal situation but, as did the State of Ulinois. The U.S. EPA should maintain its position of 
using the default data period for or.one designations (200& - 2.Dl ()). Kenosha CQunty met the ozone NAAQS with 
a design value of74 parts per billion (PPh) during that pedod; therefore, .Kenosha Count)' shoa1d be deai1nated 
118 "uo.dusitiable I attainment.'' Additional support for this position is provided below. 

Emtssion.s 
Per analysis presented in the U.S. EPA's own teobnlcal support di>cument (TSO) from January 2012, Kenosha 
County only contmbuted 1. 72 porcent and l .S9 percent oftbe totaa n!troaon oxide (NO,.) and volatile organic 
compound (VOC} emissions. respcctlvcly, in tbe Chicago CSA in 2008. Moreover, i.t is likely that Kenoi1ha 
County•s contri~on has decnsased further sJnce emissions have co11tin\led to decline. Tbc following was also 
noted in the TSD from the U.S. EPA: 

"Kenosh~ Count)' presenu a more 1111tque 1itut1lio~for lliis duisnation analysis. The YOC and NOx. 
emi~ion i11 Keno.,ha Co1mty are relall'vely low and .rimNar to those /01· counties ncomnldnded for 
eJCCh1sio11!.from TM in1811d1d atone nonattainmmt area. In addition, ii i.f noted that llllno/J' and 
Wiscon.si1' 's wind direction ana/ysCJ·jor high r>ZOne c/ay31 indicate that Ke1r0$ha Counl)I emissions are 
probably ~c>wnwind of the violating Zion, Illinois monitar on high ozone days. These conclwions would 
.uqwort th ac!y.rl9n (//Kgr(Mhq Cq1mQ1.(e111phasis added).from the intended ozone nonattainment area." 

dnr.wl.gov 
wl&ccnsln.gov Naturally WISCONSIN 

l(lJU.lU 
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Kenosha County s-ould not be dutanated noaattaiameut for m.omtoring another state'• a1r quality uver 
whicb tlae State of Wiaco1,atn hu ao control or authority. In addltJon, the U.S. BP A entirely ignores ihe faot 
that emissions fromlK.enosha Count)' likely eontrlbute oxt1-en1ely ti'We to the violating monitor In Lake County, n. 
on high ozone days. 

Population 
The U.S. 'BPA's January 2012 TSO also recognizes that Kenosha County comprises only 1.7% of the total 
population of the Chicago CSA and tbart the c:ounty bu a "moderately low 2010 population compared to th0511 of 
higher populated counties in the [Chicago CSA]." When Kenosha County's uiodmte population density is 
coupled with its Low total population, it stroJ.l8lY bldioatea tbat popalation-rclated cmiuions are not h'bly to 
significantly contribute to the violating ozone monitor in Lake Cotm.ty, U .. or the ~c monitor in Kenosha 
County, Wl. 

Traffic and Ccmml,!ting Pallmt$ 
Traffic and commuting pattem.s information in the U.S EPA 's TSD fw'ther support 1he fact that Kenosha County 
sbould bo dcsi&natcd attainment as tl~e vehicle miles b11veled (VMif) for :Kenosha Cotmty is only l .9°1. of the total 
VMT for the entire-Chicago CSA. 

Deleteriut1.t Econo~ic Impacts 
Dtisignatio11 ofKe~osha County aa nonattaill.mcnt would place·unduc economic burden through regulirtory 
rcquiremonts, as exi.sting souroes havo expended 11ignificant amounts of monoy lCI reduce their emissions aver the 
pest decade. In addition, there Is a known, neptive stigma for ccon0mlc developmeat associated with a 
nonattaillment designation. No11attainrnent would place the futuro of economic development in Kenosha County 
at risk. Why placei the fUt\lre of Kenosha County economic development at risk when it is ~lear that the primary 
culpabllity for ozone pollution in Kenosha County rtats with the Chicago area? 

Baatd on the factors dhcuucd and analyala fl'Om tbe U.S. !.PA, Kenosha County should be desipated as 
unchmifiable I attainment for rbo2008 ~ll• NAAQS. 

The Chiwg_~e..Q;,ol'..• Mr;rutor 

The Department does not believe the Cbiwaukee ozone monitor (S5-0S9--0019) located in Kenosha County near 
the city of Pleasant Prairie should be used for replatot'Y compliance fot· Kenosha Counry. This reiterates a 
position taken by tihe Department in a letter sent to M&. Cheryl Nmoo on January 18, 2011. A U.S. £PA 
monitoring guidance document states that "for rcgul111ory complian~, the principle objectivu is to measure the 
ozone concentrations in the blgh population density at'C8s and theimaximum downwind concentration ti:om the 
urban region." The current ChJwaulcee ozone monitorfs not located in a hfgh population density area of the 
county and is not aownwind of any emission sources toca1ed within K.enoshl\ County. Furthermore, as noted 
o.bove, the U.S. EPA infonnation Indicates that less than 2% ofN011 and voe ozone precursoi· einissions in the 
Chicago CSA come from Kenosha County. 

Relocating tho Chiwaukoo ozone monitor WO\lld have Utile to no.impact on tha measurement of regi011al ozone 
concentrations, l1illlnely from the Chicago-Napervill&-Michigan City CSA. The ozone concentrations mca.,ured at 
the Chiwaukce ozpne monltor arc i'Cdundant compared to those measured rrt the Stato of Illinois• Zion ozone 
monitor (17-097-1007) looiited at Jllinols Beach State Park. The ozone monitoring altos are separated by a 
distance of only 2!5 miles. The redundancy flnding is supported by a recent S-yoaA' network a•essmcmt by 
Region 5 states uaider leadership from the Lake Michigan Air Dh'ectora Consortium (LAOCO). As part of this 
network assessment, LAOCO used eon-elation atll\lysca eonductcd by tho U.S. :SPA. From 2006 through 2008, 
these two ozone rnonitorln& 1itca had n corrolation ooctfioiont (r-va!ue) of0.97 and an average relativo percent 
dlffcrenc., of only10 .070. Recent ozone monitoriJlK data indioatos a much higher degree of toi:relation between 
the sites than that indicatc:d in the ti .S EPA' s TSO, wh.ich considers data prior ·to algnificant NO,. comrol measures 
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in the reaian. The di=&ree of torrolation is the •tilCOnd high.est for aey other lllinois ozone monitor in& site and the 
higl\est for any other Wisconsin ozone monitoring siw. · 

The U.S. EPA 1hodld prcMde Wisconsin e.x.prea peraaiuioJI to. relocate the Cldwaukee ozone monitor to i&U 

srea of the county that inore accurately meaearea oione that ta due, at least in part. to precursor •milllioos 
emitted In Kenoaba County. 

In the event that tho U.S. E.PA will not allow rolocatlon of the Chiwaukee ozone monitor, data coUectcd from that 
monitor should be 11sod to dettn:D.inc. oompllanco with the omne NMQS f:br only Illinois countie& in ibe Chicago 
CSA, and not Wiscpnain counties. This is consistent with the orl;inal rationale for placing the monitor in 
Cbiwaukeo. 

In any event, during 2012, Wisconsin inada to identify an appropriate lacati011 in Kenosha County for an ozone 
monitor that wiU measuro ozone concentrations more representative of general population exposure. Wisconsin 
will note thi» in its!2013 MonhDrlng Network Plan. Wls<;Otllin in1Uds to have the ozone monitor fully 
operational by the !Jeginning of the 2013 ozono monitorins season. 

Thank you for collSidcration oftbeso comments. Jfyou ha"e aoy quoations please fel!ll tree to eon.tact Bart 
Sponseller, Air Manacement Bureau Director, at (608) 264- 85:3'7 or fWt,Suoqsel!sr@wiscopsin.gov. 

"': ' 

)@eathy Ste p, Seoi~tary . u Wisconsin Dept\rtment of Natural llesources 

cc; . Patrick Swvens, Air and Waste Division Administrator- AD I 8 
Bart Sponselt.r., Air Maoaaement Bureau Director - AM17 
Joseph. }Tuch, "Regioual Pollutant and Mobile Source Seetion Chief - AM I 7 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

JUN 2 6 2012 

OFFICE OF 
AIR AND RADIATION 

Thank you for your May 16, 2012, letter to Administrator Lisa Jackson, co-signed by two of your 
colleagues, regarding the designation for Kenosha County, Wisconsin for the 2008 National Ambient 
Air Quality Standards for Ozone. The Administrator asked that I reply on her behalf. 

You asked that the U.S. Environmental Protection Agency consider the county's and state's 
recommendations regarding an attainment designation, or in the alternative, a partial nonattainment 
designation for the ozone standard, as well as possible solutions to future monitoring issues. 

On May 31, 2012, the EPA completed the designations for the 2008 ozone standards. In accordance with 
the Clean Air Act, the EPA must designate an area "nonattainment" if it is violating the 2008 ozone 
standards or if it is contributing to a violation of the 2008 ozone standards in a nearby area. After 
reviewing the recent certified ozone air quality data for the Chicago metropolitan area and evaluating 
factors to assess contributions to nearby violations of the ozone standards, the EPA determined that a 
portion of Kenosha County, Wisconsin contributes to the violation of the 2008 ozone standards in Lake 
County, Illinois. As a result, the EPA designated that portion of Kenosha County as part of the Chicago­
Naperville, Illinois-Indiana-Wisconsin (IL-IN-WI) nonattainment area. The EPA designated the 
remaining portion of Kenosha County as unclassifiable/attainment because that portion does not violate 
the standards or contribute to a nearby violation of the standards. Wisconsin's recently certified 201 l 
ozone air quality data were submitted by the state too late for the EPA to use for purposes of the ozone 
designation itself, however we note that these data show a violation of the 2008 ozone standards at the 
Chiwaukee Prairie monitor in Kenosha County. The analysis to support the final decisions is provided in 
the Technical Support Document for the Chicago-Naperville, IL-IN-WI nonattainment area, which is 
available on the EPA's ozone designations website at http://www.epa.gov/ozonedesignations. 

In making its final designation decisions, the EPA considered the recommendation from the state of 
Wisconsin and additional information submitted by the state and the county after the EPA notified 
Governor Scott Walker, in a letter dated January 31, 2012, of the EPA's intended modification to the 
state's recommended boundary. Although we did not agree with the partial county boundary that the 
state and county recommended as part of this material, in light of the information submitted, we re­
evaluated whether the entire county should be designated nonattainment. As noted above, we concluded 
that only a portion of the county contributed to the nearby violation of the 2008 ozone NAAQS and thus 
only included that portion of the county as part of the designated nonattainment area. The portion of 
Kenosha County that the EPA has designated as nonattainment for the 2008 ozone standards includes 
Pleasant Prairie and Somers Townships, an area which is bounded by the northern and southern borders 
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of Kenosha County, the Lake Michigan shoreline, and the 1-94 corridor. This area was selected on the 
basis that Kenosha County was found to be contributing to the ozone standard violation monitored at 
Zion, Illinois and Pleasant Prairie and Somers Townships were found to contain a significant portion of 
Kenosha County's contributing emissions. 

The Chicago-Naperville, IL-IN-WI nonattainrnent area is classified as a Marginal nonattainrnent area. In 
general, the EPA expects Marginal areas will be able to meet the standards within three years, usually as 
a result of recent and pending federal pollution control measures, and generally without the need for 
significant additional local emission controls. 

Working closely with states and tribes, the EPA is implementing the 2008 ozone standards using a 
common sense approach that protects air quality, maximizes flexibility and minimizes burdens on state, 
tribal, and local governments. The EPA recognizes that it shares the responsibility with the states and 
tribes for managing ozone air pollution. 

With regard to the monitoring of ozone in Kenosha County, the EPA previously responded to the State 
of Wisconsin, in a March 24, 2011, letter, its concerns about relocating the Chiwaukee Prairie ozone 
monitor, which is a critical monitoring location for determining the maximum ozone impact of the 
Chicago area. In that letter, the EPA offered to work with the State of Wisconsin to find additional 
ozone monitoring sites in Kenosha County. A copy of the March 24, 2011, letter is enclosed. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2095. 

Enclosure 

Sincerely, 

Gina McCarthy 
Assistant Administrator 



citlnitcd ~totes ~cnetc 
WASHINGTON, DC 20510 

Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson: 

April 18, 2011 

Thank you for appearing before the Senate Interior Appropriations Subcommittee on March l 61h. 

We are writing to follow up with you about the final Boiler MACT rules and to ascertain your 
agency's intention to accept further public comment through the reconsideration process. 

We are particularly concerned about the negative potential impact EPA's final Boiler MACT 
rules will have on U.S. manufacturers. Businesses affected by the Boiler MACT regulations are 
diligently working to understand the multifaceted impact of the rules. Due to the complex nature 
of the rule, however, it is taking longer than anticipated to fully determine the impact. 

Although EPA has made progress since the draft rule was issued last year, we are troubled that 
initial industry estimates indicate that EPA's final Boiler MACT rules could still lead to 
thousands of additional job losses. We find very little reassurance in EPA's claim that the cost 
of the final rule has been lowered by 50 percent, because lowering the costs of a regulation does 
not automatically equate to making it affordable for businesses. The estimates included in 
testimony by the American Forest & Paper Association last month show that the rule could result 
in more than $3 billion in capital costs for the forest products industry alone, and well over $11 
billion for all manufacturing. 

To ensure that the public, industry, and stakeholders have an opportunity to participate in 
providing the EPA with constructive comments on the cost of compliance and the real-world 
achievability of the standard, we ask that you take into consideration the complexity of the rule 
and at a minimum provide ample opportunity for review and feedback through the administrative 
process. We look forward to learning how the rule can be changed under the administrative 
reconsideration process, and are also eager to learn the dates and duration of the reconsideration 
period so we may inform our constituents of the timeline. 

Recognizing that EPA previously sought a 15-month extension to review the public comments 
and industry feedback and was only granted a one-month extension by the court, we look 
forward to working together to ensure that EPA has sufficient time to review the comments and 
reexamine the rule. As EPA begins the reconsideration process, we urge the agency to carefully 
consider the public comments and advance a regulation that protects the environment and public 
health while fostering economic recovery and preserving jobs. 



-;:i{.. 
Lisa Murkowski 
U.S. Senator 

~~an~~ 
U.S. Senator 

!JJ.t.L, 
{ htad Cochran 

U.S. Senator 

Barbara A. Mikulski 
U.S. Senator 

• 

Sincerely, 

~~~~~ 
Susan M. Collins 
U.S. Senator 

i ~:_,. ~ .. 
Ben so 
U.S. Senator 

Mary L. Landrieu 
U.S. Senator 

Ro~~~ .... ~----· 
U.S. Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

SEP - 2 2011 OFFICE OF 
AIR AND RADIATION 

I am writing in response to your letter of April 18, 2011, co-signed by 9 of your colleagues, regarding 
the emissions standards the U.S. Environmental Protection Agency (EPA) issued in February to limit 
hazardous air pollution from industrial, commercial, and institutional boilers and process heaters ("boiler 
air toxics standards"). I am writing to update you on the agency's work to carry out that Congressional 
mandate. 

The boiler air toxics standards are required by the 1990 Amendments to the Clean Air Act. The EPA 
proposed boiler air toxics standards for public comment in June 2010, after previously-issued standards 
were vacated by a federal court. A large number of businesses and other institutions submitted 
comments on the proposed standards. As a result of the comments and new data that were submitted, the 
EPA determined that extensive revisions to the proposed standards were appropriate. In December 2010, 
the EPA requested that the federal District Court for the District of Columbia grant the Agency 
additional time for review to ensure that the public's input was fully addressed. However, the court 
granted the EPA only 30 days. 

The EPA met this deadline in February 20 l l by issuing final standards that maintained maximum public 
health benefits while cutting the projected cost of implementation dramatically. I am proud of the work 
that the EPA did to craft protective, sensible standards for controlling hazardous air pollution from 
boilers and process heaters. The standards reflect what industry had told the agency about the practical 
reality of operating these units. 

When the Agency finalized these standards in February, we announced that we would reconsider certain 
aspects of the standards. Since then, the agency has provided additional detail about the reconsideration 
process. First, the EPA announced that we were postponing the effective date of the standards for major 
source boilers during the pendency of litigation and to allow the Agency to continue to consider 
additional data and to seek additional public comment as we reconsider these standards. Second, we 
announced in May that we would accept additional data and information regarding potential 
reconsideration of these standards until July 15, 2011. Third, we announced that we intend to issue a 
proposed reconsideration decision by the end of October 2011 and to finalize a decision by the end of 
April 2012. This schedule will allow the agency to base the final standards on the best available data and 
provides the public with ample opportunity to provide additional information and input. 
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I hope that this update has been helpful. If you have any questions, please do not hesitate to contact me 
or to have your staff contact Josh Lewis in EPA' s Office of Congressional and Intergovernmental 
Relations at (202) 564-2095. 

Sincerely, 

,, ._._,,,,, 
... 4 

t/;...---L,/ 

ma McCarthy 
Assistant Administrator 
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tlnittd ~rotes ~tnatc 
WASHINGTON, DC 20510 

November 13, 2013 

The Honorable Gina McCarthy 
Administrator, U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington DC 20460 

Dear Administrator McCarthy: 

We are writing to express our views regarding the Environmental Protection Agency's 
(EPA) upcoming Maximum Achievable Control Technology (MACT) rule for brick and 
structural clay processes, which is scheduled for proposal by February 6, 2014, and finalization 
by December 18, 2014. 1 This "Brick MACT," if crafted imprudently, could jeopardize the 
economic viability of brick manufacturers and distributors in our states and imperil hundreds of 
thousands of jobs nationwide. We urge you to exercise the discretion provided by Congress in 
the Clean Air Act (CAA) to minimize regulatory burdens on the brick industry that do not 
provide commensurate environmental benefit. We urge EPA to fully consider how such 
measures would affect public health and the economic vitality of brick manufacturers, 
distributors, and communities that rely on them for their livelihood. 

The brick industry is in a unique situation. In 2003, EPA issued a Brick MACT (68 Fed. 
Reg. 26,689) that the brick industry implemented at a total compliance cost of approximately 
$100 million. Controls installed to comply with the 2003 MACT rule largely remain in 
operation. This 2003 MACT, however, was subsequently vacated by a federal court in 2007 due 
to no fault of the brick industry. As you can appreciate, it is highly problematic when an industry 
is subject to two consecutive rounds of technology-based MACT rules, particularly after 
compliance was attained with the first technology-based MACT. Moreover, we are concerned 
that the lower emission levels attained from controls installed to comply with the 2003 vacated 
rule may be used as the baseline for the second MACT and may result in an even more stringent 
rule than would have been imposed absent the first MACT. This "MACT on MACT" situation 
could require the costly removal and replacement of still-viable air pollution control devices 
without producing actual environmental or human health benefits. 

On December 7, 2012, EPA published a proposed schedule for a new Brick MACT 
pursuant to efforts to negotiate a consent decree with the complainant in the case vacating the 
2003 Brick MACT. We appreciate that EPA has amended this proposed consent decree to add an 
additional six months to the schedule for the proposed rule. This newly proposed schedule 
envisions a final rule issuance late December of 2014. We urge EPA to continue to review the 
schedule and identify if and when additional changes to the final schedule should be made. 

1 This letter is being sent in coordination with a bipartisan group comprised of 53 members of the U.S. House of 
Representatives who wrote you with these same concerns in a letter dated November 6, 20 I 3. 



We respectfully request that EPA use this time to take the steps necessary to promulgate 
a rule that protects public health and the environment, but does not impose unwarranted burdens 
on the brick industry. We believe such an approach would include the following: 

I. Consideration of Work Practice Standards and Accurate Regulatory Burden Estimates. 
We urge EPA to use its authority in the CAA to consider work practice standards, wherever 
reasonable, including for the relatively small amount of metal HAP emissions, including 
mercury. This review should include an assessment of whether work practice standards are 
warranted for all pollutants not covered by a health-based standard. EPA is currently 
considering very expensive controls for the minimal amounts of mercury that the brick 
industry emits. The brick industry is on the list for MACT development because of acid 
gasses, not metal emissions, and to absorb crippling control costs to receive minor reductions 
in the amount of mercury and metals the industry emits may not be justified or even required 
to meet the requirements of the Clean Air Act. In addition, since EPA's estimated annual 
compliance costs are significant (running well over $150,000,000 per year) and the rule will 
impact a substantial number of small businesses, thoughtful consideration of the additional 
reviews required to comply with the Regulatory Flexibility Act (RF A) are critical. EPA must 
develop a thorough Initial Regulatory Flexibility Analysis that assesses the impacts on small 
businesses and examines less burdensome alternatives. EPA must also provide accurate 
estimates of the costs of the rule and a reasonable determination of the technical feasibility of 
control devices to meet the standard as an essential part of an initial RFA. We believe work 
practice standards could both protect the environment and eliminate unwarranted burdens. 

2. Health-based standard. CAA Section 112(d)(4) allows for consideration of health-based 
thresholds when establishing MACT standards for a category. While this action is 
discretionary under the CAA, the unique MACT on MACT situation discussed above, as 
well as the limited quantity of emissions generated by brick manufactures justify full 
consideration of the health-based approach for standards set pursuant to this rule. If EPA 
chooses not to pursue a health-based approach to this regulation, we ask that EPA explain 
fully why this approach is not reasonable for this industry. 

3. Establish reasonable subcategories. The CAA provides ample authority for EPA to use its 
discretion to establish subcategories when evaluating MACT for an industry. We urge EPA 
to use this discretion to minimize unnecessary "MACT on MACT" impacts for this industry, 
including the removal of viable air pollution control devices installed in good faith to comply 
with the 2003 MACT. At a minimum, EPA should maintain the same subcategories as in the 
2003 rule. However, EPA should fully explore all potential subcategorization options. 

2 



J_: • 

Thank you for considering the incorporation of these environmentally-responsible and 
cost-conscious approaches as EPA develops the proposed Brick MACT rule. A reasonable 
standard will ensure that human health and the environment are protected and that this essential 
industry can continue to thrive, generate jobs in our states, and help our struggling economy 
rebound. 

Sincerely, 

3 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, DC 20510 

Dear Senator Johnson: 

JAN 1 3 2014 OFFICE OF 
AIR AND RADIATION 

Thank you for your Jetter of November 13, 2013, co-signed by 17 of your colleagues, to U.S. 
Environmental Protection Agency Administrator Gina McCarthy, regarding standards that the EPA is in 
the process of developing for the' brick industry. The Administrator has asked that I respond on her 
behalf. 

The EPA is required to set national emissions standards for hazardous air pollutants (NESHAP) under 
section 112(d) of the Clean Air Act (CAA). As you mention in your Jetter, although the EPA issued a 
NESHAP for this industry in 2003, the United States Court of Appeals for the District of Columbia 
Circuit vacated that rule in 2007. We are in the process of developing a new rule in response to the 
vacatur. The brick and structural clay manufacturing industry remains unregulated under CAA section 
112( d) because no federal 112( d) standard is in place. Sources in this industry emit a number of air 
toxics, including hydrogen fluoride, hydrogen chloride and toxic metals (such as antimony, arsenic, 
beryllium, cadmium, chromium, cobalt, mercury, manganese, nickel, lead and selenium). 

Your letter asks that the EPA consider work practice standards, wherever reasonable, and that we assess 
the cost impacts that the proposed standards will have on the brick industry. We agree that in some cases 
work practices may be appropriate, and we are assessing the potential use of work practice standards 
where it is reasonable and consistent with the requirements of the CAA. The EPA analyzes the costs that 
may be associated with all proposed rules and will conduct a regulatory impact analysis (RIA) to 
thoroughly assess the impacts. 

You ask that we consider health-based standards and that we use our discretion to establish 
subcategories. We are aware of the brick industry's desire that we set health-based standards and we will 
consider them as we develop the proposed rule. We also agree that subcategorization is an important 
consideration and we are evaluating all potential subcategories that may be appropriate for the brick 
industry. 
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In closing, I would like to underscore that we are sensitive to the impact that this rulemaking may have 
on the brick industry. As we go forward, we are considering a variety of options based on the diversity 
of process units, operational characteristics and other factors affecting hazardous air pollutant emissions. 
I can assure you that we will consider the concerns of the brick industry as we develop the proposed 
rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Kevin Bailey in the EPA' s Office of Congressional and Intergovernmental Relations at 
bailey.kevin@epa.gov or (202) 564-2998. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
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tinited ~rates ~enatr 

The Honorable Lisa Jackson 
Administrator 
Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Administrator Jackson, 

WASHINGTON, DC 20510 

June 27, 2011 

We are writing to you today with our concerns regarding the implementation timeline for the Oil 
Spill Prevention, Control and Countermeasure (SPCC) rule for farmers. 

First we would like to thank you for finalizing the exemption of milk and milk product 
containers from the SPCC rule on April 12, 2011. We appreciate your attentiveness to the 
feedback you received from the agriculture community. We also appreciate your willingness to 
prevent the unintended consequences of the SPCC regulations, which would have placed a 
tremendous burden on the agricultural community. 

We are writing to you today with our concerns regarding the implementation timeline for the 
SPCC rule for farmers. As you know, last year the EPA proposed extending the compliance date 
under the SPCC rule to November of 2011. We applaud EPA's current extension for farms that 
came into business after August of2002. We also appreciate the efforts of EPA and USDA to 
inform farmers about the new guidelines -- in particular, USDA's new pilot initiative to help 
producers comply with the new SPCC rule. However, we remain concerned that EPA has not 
yet undertaken the outreach necessary to ensure that all farms have sufficient opportunity to meet 
their obligations under the regulation. 

SPCC regulations are applicable to any facility, including farms, with an aggregate above-ground 
oil storage capacity of 1,320 gallons in tanks of 55 gallons or greater. To comply with this rule, 
farms where there is a risk of spilled oil reaching navigable waters may need to undertake costly 
engineering services, as well as infrastructure improvements, to assure compliance with the 
regulation. Despite setting stringent standards, the EPA has done little to make sure small farms 
can meet the requirements set forth in the SPCC rule. 

We strongly believe farmers want to be in compliance with the rule, but in order to do so they 
will need a longer period during which EPA undertakes a vigorous outreach effort with the 
agricultural community. Currently, the farming community in many instances lacks access to 
Professional Engineers (PEs). We have heard from many farmers who cannot find PEs willing or 
able to work on farms. In some states, no qualified professional engineers have even registered to 
provide SPCC consultation. In others, fewer than five have registered. Without access to PEs, it 
will be impossible for farmers to become SPCC compliant. 



Recently released draft guidance on waters of the United States by the EPA and the U.S. Army 
Corps of Engineers also appear to dramatically expand the agencies' authority with regard to 
which waters and wetlands are considered "adjacent" to jurisdictional "waters of the United 
States" under the Clean Water Act. Many farm and ranch families are worried that this guidance 
could now force them to comply with the SPCC rule, with very little time to do so. Additionally, 
the delay of compliance assistance documentation has put farmers far behind the curve in 
preparing for compliance. Had the information and documentation been available before the 
January grower meetings, the compliance process could have begun before the time intensive 
growing season. 

Furthermore, EPA still needs to clarify exactly who is responsible for holding and maintaining 
the plan, as many farms are operated by people who do not own the land. EPA also needs to 
clarify how it plans to enforce the rule. 

The last thing we want is for confusion or an overly burdensome rule to disincentivize 
compliance. Many farmers do not keep their tanks full during the entire year, and we have 
already heard from associations whose members are considering decreasing the size of their 
tanks so they will not be subject to SPCC compliance. This could eliminate their ability to buy 
fuel in bulk, thus increasing their costs and the costs of food production. 

Small family farms have a natural incentive to prevent any possible oil spills on their property. 
No one wants more oil spills. In fact, the last people who want to spill oil are family farm 
owners. The impact of dealing with a costly clean-up could be devastating to the finances of a 
small farm. 

We respectfully request that you re-consider the implementation deadline, continue to dialogue 
with the agricultural community to answer their questions, and ensure that the rule is not overly 
burdensome or confusing. We believe this will help avoid the rule's unintended consequences. 
We appreciate your attention to this important matter. 

Sincerely, 

United States Senator 
Kent Conrad 

United States Senator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

OCT 1 2 2011 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of June 27, 2011, to the U.S. Environmental Protection Agency regarding the 
Spill Prevention, Control and Countenneasure (SPCC) rule. In your letter, you cited concerns with the 
implementation timeline for the SPCC rule for farmers and indicated that farmers need additional time 
to comply with the rule revisions. I understand your concerns and I appreciate the opportunity to share 
important information about assistance for the agricultural community. 

By way of background, the SPCC rule has been in effect since 1974. The EPA revised the SPCC rule in 
2002 and further tailored, streamlined and simplified the SPCC requirements in 2006, 2008 and 2009. 
During this time, the EPA extended the SPCC compliance date seven times to provide additional time 
for facility owner/operators to understand the amendments and to revise their Plans to be in compliance 
with the rule. The amendments applicable to fanns, among other facilities, provided an exemption for 
pesticide application equipment and related mix containers, and clarification that farm nurse tanks are 
considered mobile refuelers subject to general secondary containment like airport and other mobile 
refuelers. In addition, the agency modified the definition of facility in the SPCC regulations, such that 
adjacent or non-adjacent parcels, either leased or owned by a person, including farmers, may be 
considered separate facilities for SPCC purposes. This is relevant because containers on separate parcels 
(that the farmer identifies as separate facilities based on how they are operated) do not need to be added 
together in determining whether they are subject to the SPCC requirements. Thus, if a farmer stores 
1,320 US gallons of oil or less in aboveground containers or 42,000 US gallons or less in completely 
buried containers on separate parcels, they would not be subject to the SPCC requirements. (In 
determining which containers to consider in calculating the quantity of oil stored, the farmer only needs 
to count containers of oil that have a storage capacity of 55 US gallons and above.) 

Your letter expresses concern about a lack of Professional Engineers (PE) available to certify SPCC 
Plans. However, most farmers do not need a PE to comply with the SPCC requirements. When the 
SPCC rule was originally promulgated in 1973, it required that every SPCC Plan be PE certified. 
However, the EPA amended the SPCC rule in 2006, and again in 2008, to create options to allow 
qualified facilities (i.e. those with aboveground oil storage capacities of 10,000 gallons or less and clean 
spill histories) to self-certify their Plans (no PE required) and, in some cases, complete a template that 
serves as the SPCC Plan for the facility. The SPCC rule requires that the owner or operator of the 
facility (in this case, a farm) prepare and implement an SPCC Plan. The Plan must be maintained at the 
location of the farm that is normally attended at least four hours per day. The EPA updated the Frequent 
Questions on the SPCC Agriculture webpage to include this clarification. 

Additionally, during development of the SPCC amendments EPA and the U.S. Department of 
Agriculture (USDA) gathered information that indicated that approximately 95 percent of farms covered 
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by the SPCC requirements are likely to qualify to self-certify their Plan-that is, no PE certification. 
Farmers that require the use of a PE and have difficulty finding one before the compliance date may 
contact the EPA Regional Administrator for the region in which they are located and request a time 
extension to amend and prepare an SPCC Plan. 

EPA understands the issues raised by the farm community and is currently evaluating the best approach 
to resolve the identified issues. We are working hard to explore viable options for addressing the 
concerns you have raised. At a minimum, as noted above, those farmers who cannot meet the November 
10, 2011, compliance date may request an extension as provided for specifically under 40 CFR 112.3 (f), 
which states: 

"Extension of time: The Regional Administrator may authorize an extension of time for the 
preparation and full implementation of a Plan, or any amendment of a Plan thereto, beyond the 
time permitted for the preparation, implementation, or amendment of a Plan under this part, 
when he finds that the owner or operator of a facility subject to the section, cannot fully comply 
with the requirements as a result of either nonavailability of qualified personnel, or delays in 
construction or equipment delivery beyond the control and without the fault of such owner or 
operator or his agents or employees .... " 

Among the options we are exploring is an appropriate and expeditious process by which such an 
extension could be of value in addressing the legitimate concerns raised on behalf of agricultural 
producers. 

The Frequent Questions on the EPA's SPCC for Agriculture webpage reflect this information to ensure 
that farmers are aware that an extension is possible and to describe the process to request such an 
extension. The address for that website is http://www. epa.govlemergencies/content/spcclspcc _ ag. htm. 
We will continue to explore opportunities that would trigger approval of such exemption requests and 
will investigate mechanisms to help farmers request an extension. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Raquel Snyder, in EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-9586. 
We also welcome your suggestions for additional outreach and compliance assistance approaches. 

Sincerely, 

f1\t"b ~ 
-Ma~;'1tanislaus 
Assistant Administrator 
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3!11Ja.s}fington, mar 20515 

The Honorable Lisa Jackson 
Administrator 

October 7, 2011 

U.S. Environmental Protection Agency 
1201 Pennsylvania Avenue NW 
Washington, D.C. 20460 

Dear Administrator Jackson: 

We are writing to strongly urge you to honor a request from multiple towns and cities in 
Wisconsin to meet with your staff to discuss the proposed National Emission Standards for 
Hazardous Air Pollutants for Major Sources: Industrial, Commercial, and Institutional Boilers 
and Process Heaters, otherwise known as the Boiler MACT rule. 

It is our understanding that the Wisconsin Department of Natural Resources contacted Dr. Susan 
Hedman, the EPA Administrator for Region V, on May 9, 2011 supporting a meeting between 
your staff and representatives·of Wisconsin's towns and cities. Knowing that these local units of 
government have contacted you repeatedly to request a meeting, we write to express our strong 
support for this meeting as well. · 

Towns and municipalities already suffer from declining tax bases due to the struggling economy, 
and so often small towns and their governments are dependent on one industry for local jobs and 
tax revenues - in this case, northern Wisconsin relies heavily on the forest products industry. If 
the Boiler MACT rule is enacted in its current form, it could be devastating to small 
communities and institutions in Wisconsin. 

I 

More broadly, Wisconsin's manufacturing industry employs more than 430,000 individuals and 
roughly 18 percent of the state's overall economy. Recent estimates have concluded that this 
rule could cost Wisconsin businesses, schools, public health and government institutions 
hundreds of millions of dollars in compliance costs and jeopardize more than ten thousand jobs. 
Moreover, the number of jobs in Wisconsin's forest products industry has already declined from 
103,000 in 2006 to 55,000 jobs this year. 

As such, we believe it is extremely important that local units of government affected by this rule 
have a voice in its creation, and adoption of any revisions the rule may be presently undergoing. 
Further, the EPA can only benefit from meeting with affected governments to gain a greater 
understanding of the rule's overall effects on job creation and local economies as well as 
implementation and compliance costs for affected companies. 

PRINTED ON RECYCLED PAPER 



President Obama, through Executive Order 13565, has asked all federal departments and 
agencies coordinate the review of existing and pending regulations to determine their 
effectiveness. We believe that an open and transparent rule-making process is a positive step in 
the direction of allowing the American people to voice their opinions on government actions. 
We would be happy to assist in coordination of a meeting between your agency's staff who are 
drafting the revisions and representatives of Wisconsin towns who have notified the agency of 
their intent to coordinate drafting of the rule. Please let us know if we can help your office in 
any way. 

Sincerely, 

Ron Jo~ 
United States Senator 

/lfli)1fi2 
Member of Congress 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

DEC 1 4 2011 

OFFICE OF 
AIR ANO RADIATION 

Thank you for your letter of October 7, 2011, co-signed by three of your colleagues, addressed to 
Administrator Lisa Jackson in which you request that the U.S. Environmental Protection Agency meet 
with representatives of towns and cities in Wisconsin regarding EPA's reconsideration of the air toxics 
rule for industrial, commercial, and institutional boilers and process heaters (the Boiler MACT). The 
Administrator asked that I respond to your letter. 

As you may know, on December 2, 2011, Administrator Jackson signed the proposed reconsideration of 
the Boiler MACT standards that were originally finalized in February 2011. There will be a sixty day 
comment period on the proposal once it appears in the Federal Register. During this comment period, we 
are committed to engaging in a public process and will be considering input from all stakeholders, 
including input from your constituents. Ronna Beckmann, the EPA Region 5 Intergovernmental Liaison, 
has been in touch with a representative from the Wisconsin communities to set up the requested meeting 
for early January. If you hav,..e-further questions, please contact me or your staff may call Ronna at (312) 
886-0689. ( 

Sincerely, 

arthy 
Assistant Administrator 

Internet Address (URL)• http //www epa gov 
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July 30, 2013 

The I lonorahle Gina McCa11hy 
/\dministrator 

WASHING fON. DC 20510 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 

The Honorable Sylvia Mathews Burwell 
Director 
The Office of Management and Budget 
725 17th Street NW 
Washington, DC 20503 

Dear Administrator McCarthy and Director Burwell: 

We are writing to you regarding a pending EPA regulation that could disproportionately af1Cct 
the sanitary ware industry in our states. It is our understanding that a pending regulation for the 
Maximum Achievable Control Technology for clay ceramic manufacturing processes (Clay 
MACT) may be structured in a way that will significantly und disproportionately impact 
manufacturing of these prnducts in each or our states. 

Senators from Wisconsin, Texas and South Carolina first expressed these concerns to the U.S. 
Environmental Protection Agency in a March 2011 letter. While several court cases since have 
addressed some of the issues raised in that letter, there still are issues that EPA should address in 
its final stages(){' developing the Clay MACT rule. 

Although we support efforts to address issues related to air emissions as requirfd by amendments 
to the Clean Air Act (CAA), we request that the EPA work to produce a fair and achievable Clay 
MACT rule that reflects Congress' intent both to protect public health and the environment and 
to preserve jobs in communities throughout the co\.mtry. As EPA currently works to complete a 
draft rule by rebruary 6, 2014, we are concerned that the final rule will impose unworkable 
restrictions on manufacturers already confronting significant economic challenges and off-shore 
competition. Given our country's fragile economic recovery, this issue is critical to the 
continued viability oCsanitary ware manufacturers and the thousands ofjobs these companies 
support. 

When it is crafting the Clay MACT rule, we ask that the EPA make use of the discretion it has to 
set standards that accomplish the goals of the Clean Air Act while not needlessly placing 
thousands or American jobs in jeopardy. These areas of discretion include: 

• Appropriate suhcategorics. It is our understanding that the manufacture or ceramic tile 
is substantially different from the manufacture of sanitary ware. Therefore we urge EPA 
to use its discretion to establish separate ceramic tile and sanitary ware subcutegories. 



This will ensure that the resulting MACl floors will appropriately rencct the differences 
between these manufacturing processes. 

• Health threshold standard. Section l l 2(d)(4) of the CAA provides the EPA the 
flexibility to set emission standards for pollutants that do not pose a health risk if their 
concentrations arc below an cstnblished safe threshold. We urge EPA to make use of this 
''health threshold" discretion provided by Congress to minimize unnecessary controls and 
costs when public health and the environment already arc safeguarded. 

Based on a peculiarity of the CAA, three sanitary ware manufacturing facilities in our states are 
the only sanitary ware facilities in the United States that will be affected by these provisions of 
the Clay MACT rule. U.S. competitors will not L'ace the same capital investment of more than $6 
million (plus$ I million per year in operation and maintenance expense) to achieve compliance 
with this pending rule. This competitive disadvantage makes it significantly more <liI11cult for 
these employers to sustain manufactul'i11g operations in the United States - and specifically in 
ou1· states. 

Again, we urge EPA to consider using its discretion to craft responsible standards thut ensure 
that the environment and public health nre protected without causing undue econo111ic harm to 
our economy ns ii continues to recover from the worst economic downturn in decades. 

~~' Ron Johnson 
United States Senator 

Lindsey Graham 
United States Senntor 

Sincc~:_h_ 
John Cornyn 
United Stutes Senutor 

-~k--Tim Scott 
United States Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

OCT 2 2 2013 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of July 30, 2013, to the U.S. Environmental Protection Agency regarding the 
development of a regulation that would potentially affect the Kohler Company. I have been asked to 
respond on the agency's behalf. As you noted in your letter, this regulation could potentially affect 
sanitary ware industry in your state, which includes the Kohler Company. 

The EPA is developing a proposed Maximum Achievable Control Technology (MACT) regulation for 
the Clay Ceramics Category under section 112 of the Clean Air Act (CAA). Our anticipated dates for 
completion are subject to a court order, with a proposed rule due February 6, 2014, and the final rule due 
December 18, 2014. 

The EPA is currently gathering and analyzing information for this category, and as part of our 
information gathering effort, we have had a number of positive interactions with the Kohler Company, 
including site visits to their Spartanburg, South Carolina and Kohler, Wisconsin facilities. We appreciate 
the input we received from Kohler Company and we will include it with the other data we receive as we 
proceed with our regulatory analysis. Our analysis of the information we gather will help determine 
whether it would be appropriate and legally defensible to establish separate subcategories for ceramic 
tile and sanitary ware manufacturing. Regarding a health threshold standard under CAA section 
J l 2(d)(4), the EPA will consider all the appropriate regulatory flexibilities available under the CAA 
throughout the regulatory development process. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Cheryl Mackay in the EPA's Office of Congressional and Intergovernmental Relations at (202) 564-
2023. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 

Internet Address (URL)• http //www epa gov 
Recycled/Recyclable • Pnnted with Vegetable 011 Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper 
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COMMITIEE ON SMALL BUSINESS & ENTREPRENEURSHIP 

WASHINGTON, DC 20510-6350 

Ms. Gina McCarthy 
Administrator 
U.S. Environment Protection Agency 
Mail Stop 5401-P 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

July 23, 2013 

Re: EPA Proposed Rule: Revisions to Existing Requirements and New Requirements for 
Secondary Containment and Operator Training (EPA-HQ-UST-2011-030 I) 

Dear Administrator McCarthy: 

We are writing you in regards to the U.S. Environmental Protection Agency's (EPA) proposed 
rule amending 40 CFR Parts 280 and 281; Revisions to Existing Requirements and New 
Requirements for Secondary Containment and Operator Training (EPA-HQ-UST-2011-0301), 
published in the Federal Register on November 18, 2011. In light of the regulatory cost impact 
of the proposed rule may have on small businesses, we respectfully request that the EPA convene 
a Small Business Advocacy Review (SBAR) panel to reanalyze the impact of this rule on small 
business and prepare an Initial Regulatory Flexibility Analysis (IRF A), before finalizing the 
proposed rule. 

The Regulatory Flexibility Act (RF A), as amended by the Small Business Regulatory 
Enforcement Fairness Act (SB REF A), requires the EPA to convene a Small Business Advocacy 
Review (SBAR) Panel, prior to the publication of an Initial Regulatory Flexibility Analysis, to 
collect input towards determining whether a rule is expected to have a significant economic 
impact on a substantial number of small entities. An agency covered under SBREFA, such as 
the EPA, may circumvent this requirement if it can certify that the proposed rule will not have a 
significant economic impact on a substantial number of small entities. 

After considering the economic impact of the proposed rule on small businesses, as required by 
the Rf A, the EPA certified that the proposed rule would not have a significant economic impact 
and determined small business motor fuel retailers would experience an impact over 1 percent of 
revenues but less than 3 percent of revenues. However, according to some industry experts, 
annual compliance costs may reach as much as approximately $6,900, and may negatively 
impact approximately 60 percent of the convenience store industry comprised of single-store, 
mom-and-pop, businesses. We are concerned that the Agency's estimated annualized 
compliance costs of $900, included as pai:t of the EPA's certification required under the RFA, 
may be significantly underestimated. 



Additionally, the EPA stated in its certification that it conducted extensive outreach in order to 

detennine which changes to make to the 1988 regulations and that it worked with representatives 

of owners and operators of underground storage tanks and reached out specifically to small 

businesses. Accordingly, we respectfully request infonnation regarding the extent of that 

outreach, specifically when and in what manner that outreach was conducted. We also request 

infonnation regarding the "representatives of owners and operators" and small businesses with 

which the Agency "worked" as part of this certification. Additionally, given the potential cost 

impact that this proposed rule would have on small businesses, and to maintain the spirit of the 
law as Congress intended, we respectfully request that the Agency fonn a SBAR Panel with 

small entity representation pursuant to the requirements set forth under the law and prepare an 
IRF A reanalyzing the impact of this rule on the small business community. 

Chair 

Member 

DEB FISCHER 'ber 
). HE:~HE~!r~ 

Member 

MARK L. PRYOR 
Member 

Sincerely, 

Member 

~g. 
TiMSCOft 
Member 

Member 

: \ :::?... ~\ldt;_ 
DAVID VITTER 
Member 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

OFFICE OF 
SOLID WASTE AND 

EMERGENCY RESPONSE 

Thank you for your letter of July 23, 2013, regarding the proposed revisions to the U.S. Environmental 
Protection Agency's (EPA) underground storage tank regulations. Knowing that the majority of our 
regulated entities are small businesses, we agree it is important to recognize potential impacts to this 
sector. This was one of the main reasons why, when drafting the proposal, we made a concerted effort to 
propose provisions which would not require costly retrofits to existing underground storage tank (UST) 
systems, yet would help ensure protection of public health and the environment. 

The EPA carefully evaluated the costs associated with the proposal and explained the agency's analysis 
in the regulatory impact assessment (RIA). Our analysis determined that the potential costs of the 
proposal did not reach a level that would require convening a Small Business Advocacy Review Panel. 
Although EPA did not convene a Panel, we sought extensive stakeholder input to help inform our 
rulemaking proposal. 

Prior to the November 2011 proposal, the EPA engaged in a multi-year effort with stakeholders to 
identify appropriate updates and modifications to the UST regulations. Before the EPA started to draft 
regulatory language, the agency reached out to potentially affected parties to ask for their input on what 
changes to make to the UST regulations. Starting in March 2008, the EPA had conference calls, in 
person meetings, and shared emails with stakeholders. The EPA reached out to petroleum marketers and 
other owners and operators of UST systems, equipment manufacturers, vendors and service providers 
who work on the equipment, among others. Specifically, the EPA met with industry representatives of 
Petroleum Marketers Association of America (PMAA), American Petroleum Institute (API), National 
Association of Convenience Stores (NACS), SIGMA, National Association of Truckstop Owners 
(NATSO) and the Petroleum Transportation and Storage Association (PTSA). In addition to meeting 
with these stakeholders, the EPA also met with several individual marketing, equipment and service 
companies. The EPA held a series of in person meetings with these groups to gain their input on 
potential changes to the UST regulations. The feedback included information about field experience 
with UST system equipment, requests not to require extensive retrofits, and general support for a focus 
on operations and majntenance activities. These meetings were held March 17, 2008, April 17, 2008, 
June 18, 2008 and November 18, 2008. 

The EPA documented a list of all of the ideas submitted by stakeholders during these meetings as well 
as through email. In January 2009, the EPA emailed this list of potential changes to the UST regulations 
to all stakeholders, and asked for their comments on the ideas. Based on all of the comments received in 

Internet Address (URL) • http://www.epa.gov 
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response to the January 2009 email, the EPA narrowed the list of potential changes to the UST 
regulations. In June 2009, the EPA emailed the narrowed list to stakeholders. We invited stakeholders to 
submit their thoughts to us and to let us know if they would like to set up a phone call to discuss any of 
the issues. The EPA met with all industry representatives who asked to do so. Before, during, and since 
the end of the rulemaking comment period, we have held more than 100 meetings with stakeholders. 
From the list that the EPA developed through extensive stakeholder input, we drafted the proposal. 
In addition to meeting with all interested stakeholders, the EPA worked with the Small Business 
Administration's Office of Advocacy (SBA) before the proposal was published as well as during the 
public comment period. Following the EPA's rulemaking process, before publishing the proposal in the 
federal register, all other federal agencies were given an opportunity to review and comment on the 
proposal. SBA was an integral part of this process. In addition, we worked with SBA during the public 
comment period. SBA brought to our attention that many small businesses were confused by the 
proposed changes to wastewater treatment tanks. The EPA and SBA worked together to develop 
explanatory materials on these UST systems to provide the clarity sought by small business. 

In order to ensure that members of the public had an opportunity to comment on the proposal, the EPA 
extended the comment period from 90 to 150 days. The agency takes the comments we receive during 
regulatory comment periods very seriously. After receiving comments, the EPA worked diligently to 
understand industry's cost information comments so that we could thoroughly evaluate our cost analysis. 
The EPA appreciates the detailed response from commenters, and has fully considered the comments 
including the compliance costs submitted by industry representatives. We are currently working to 
determine the appropriate path forward using the comments we received to help inform our decision 
making. Some of the changes to the proposal that the EPA is considering would reduce the costs of the 
final rule. We share your concern about the potential burden on small businesses and are working to 
minimize the costs while we maintain appropriate public health and environmental protection. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may 
contact Raquel Snyder, in EPA' s Office of Congressional and Intergovernmental Relations, at 
Snyder.Raguel@epa.gov or (202) 564-9586. 

Sincerely, 

~~ 
Mathy qtanislaus 
Assistant Administrator 



llnitcd ,States ~cnatc 
WASHINGTON. DC 20510 

January 271
h, 2010 

The Honorable Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building, Mail Code: 1101 A 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator Jackson: 

As newly elected Senators, we look forward to working with you in the 1 l 2th Congress. At this 
time, however, we are writing to echo concerns recently expressed by a bi-partisan group of 49 
Senators during the 111 th Congress on EP A's proposed Maximum Achievable Control 
Technology (MACT) rules, which affects boilers and process heaters. 

We are concerned that even recently installed boilers cannot meet the requirements set forth in 
the proposed rule. The rule appears to be based on a "super" boiler that does not currently exist. 
As a result, these proposed boiler MACT rules are expected to cost billions of dollars and would 
put a tremendous number of jobs at risk. The manufacturing industry has been hit particularly 
hard by our struggling economy and while this proposal would have an effect on jobs from many 
sectors, manufacturers would be affected the most. In addition, the proposal's biomass standards 
significantly undercut the potential to use this important source of renewable energy and are at 
odds with the popular promotion of renewable energy sources. 

EPA is tasked with protecting and enhancing our nation's air quality under the Clean Air Act, 
and we ask you to consider revisions to the proposed rules that will not only protect the 
environment, but also preserve jobs. Congress gave EPA latitude in certain areas to balance the 
economic impact with the health effects of such rules. We believe EPA should consider using 
this health-based standard to adjust their approach to Boiler MACT, which is specifically 
authorized by section 112(d)(4) of the Clean Air Act. 

We are committed to protecting the jobs of hardworking Americans that recently elected us and 
we believe EPA should revise the rule to enact emissions standards that are actually achievable 
by real-world boilers. We support EPA's efforts to address health threats from air emissions and 
we are hopeful that these regulations can be crafted in a way that will benefit the environment 
and not harm existing jobs. 

Sincere Regards, 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C 20460 

The Honorable Ron Johnson 
United State Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

FEB - 2 2011 

THE ADMINISTRATOR 

Thank you for your January 27 letter regarding the proposed standards for controlling 
hazardous air pollutant emissions from industrial, commercial, and institutional boilers and 
process heaters ("Boiler NESHAP"). You raise important concerns, and I take them seriously. 

At the outset, I should note that the rulemaking at issue is not discretionary. In Section 
112 of the Clean Air Act, Congress directed EPA to establish these standards. EPA issued its 
proposal after many years of delay, and in order to meet a deadline set by the U.S. District Court 
for the District of Columbia. EPA is working diligently to issue these standards by February 21, 
2011, to meet the Court's most recent deadline. 

I appreciate the support you expressed for EPA' s efforts to address health threats from air 
pollutant emissions. Many of the facilities in question are located in close proximity to 
neighborhoods where large numbers of people live and large numbers of children go to school. 
EPA estimates that the new standards will cut the facilities' toxic mercury emissions in half and, 
in the process, reduce their annual emissions of harmful sulfur dioxide and particulate matter by 
more than 300,000 tons and more than 30,000 tons, respectively. 

Those reductions in air pollution will, each year, avoid an estimated 2,000 to 5, 100 
premature deaths, 1,400 cases of chronic bronchitis, 35,000 cases of aggravated asthma, and 1.6 
million occurrences of acute respiratory symptoms. EPA estimates that Americans will receive 
five to twelve dollars in health benefits for every dollar spent to meet the standards. 

You also express concern about the ability of sources to meet the proposed standards. 
EPA' s final standards will be based on a very careful review of the large volume of relevant data 
we received, and thus will be more reflective of operational reality than the proposed standards 
would have been. Section 112 of the Clean Air Act directs EPA to calibrate the standards for 
each category or subcategory of facility to the emissions control that well-performing existing 
facilities in that category or subcategory are currently achieving. The same section of the statute 
identifies the types of information that are necessary to justify the establishment of any separate 
subcategory. In an effort to establish separate subcategories wherever appropriate, and to 
calculate accurately the standards for each subcategory, EPA asked the affected companies and 
institutions for technical data about their facilities long before the court-ordered deadline for 
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publishing a proposal. As is often the case in Section 112 rulemaking efforts, however, EPA did 
not receive much data. While the agency was not left entirely lacking in relevant information, 
the limited response from affected businesses and institutions did make it difficult for EPA to 
delineate subcategories and calculate standards that fully reflected operational reality. The 
agency nevertheless was legally required to publish proposed standards based on the information 
it had at the time. 

Fortunately, a number of potentially affected businesses and institutions responded to 
EPA' s published proposal by giving the agency relevant data that it had not possessed at the time 
of the proposal. The agency will make exhaustive use of all of the relevant data received during 
the period for public comment. EPA has learned things that it did not know before about the 
particulars of affected sectors and facilities. As a result, the standards will be significantly 
different than what we proposed in April 2010, which is how the rulemaking process is supposed 
to work. 

EPA believes that a number of the changes EPA is making to the standards will deserve 
further public review and comment. We expect to solicit further comment through a 
reconsideration of the standards we will issue in February. Through the reconsideration process, 
EPA intends to ensure that the standards will be practical to implement and will protect the 
health of all Americans. Existing sources are not required to comply with the standards until 3 
years after they become effective, and parties may request that EPA delay the effective date as 
part of the reconsideration process. 

I would like to address your concern that the rulemakings at issue might threaten jobs. In 
recent months, two industry trade associations issued two separate presentations, each claiming 
that the rules would cost the U.S. economy jobs. The presentations differ significantly from each 
other when it comes to the number of jobs that allegedly would be lost. Moreover, the 
associations' methods for reaching their projections are in several respects opaque and in others 
clearly flawed. For example, they neglect to count the workers who will be needed to operate 
and maintain pollution control equipment and to implement work practices that reduce 
emissions. 

On that point, the American Boiler Manufacturers Association ("ABMA") writes the 
following in its comments on the proposed Boiler MACT Rule: 

If properly designed to reflect the broad range of boiler designs and operational 
conditions, as well as manufacturers' emission guarantee levels, the Boiler MACT 
will stimulate the creation of jobs in the boiler and boiler-related equipment 
industry. To the extent that EPA develops a Boiler MACT rulemaking that is 
achievable in practice for boiler owners and operators, the proposal will create 
solid, well-paid, professional, skilled and unskilled manufacturing jobs attendant 
to the upgrade, optimization and replacement of existing boilers around the 
United States. In addition, service jobs associated with the installation and 
maintenance of these systems, as well as service jobs associated with required 
tune-ups and energy assessments will be created. These jobs will be significant 



contributions to our local, state and national economies - contributions that must 
not be overlooked or minimized. 

Additionally, you suggest that EPA set a health-based standard, as opposed to a purely 
technology-based standard. While many businesses are pleased that EPA solicited comment on 
setting such a standard, pursuant to Clean Air Act Section 112(d)(4), for certain hazardous air 
pollutants such as hydrogen chloride, those same businesses believe that EPA should have 
identified the establishment of a health-based standard as the agency's preferred outcome. The 
discretionary establishment of a health-based standard would need to be based on an adequate 
factual record justifying it. EPA did not identify a health-based standard as a preferred outcome 
in the proposal, because the agency did not possess at the time of the proposal a factual record 
that could justify it. 

Finally, you express concern about the proposal's effect on the use of biomass as a source 
of renewable energy. We recognize that businesses that bum biomass in their boilers and 
process heaters or are worried that the limited information underlying EPA's proposed 
subcategories and standards might cause businesses that currently bum renewable biomass to 
convert to other fuels. Please know that EPA is paying particular attention to the subject of 
biomass-fired boilers and process heaters as the agency works to develop final standards. 

Again, thank you for your letter. If you have additional questions, please do not hesitate 
to contact me, or to have your staff contact Josh Lewis in EPA' s Office of Congressional and 
Intergovernmental Relations, at (202) 564-2095. 
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WASHINGTON. DC 20510 

The Honorable Lisa Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, D(' 20460 

Dear Administrator Jackson: 

February 15, 2011 

As the l 121
h United States Congress commences, we write to share with you our 

continuing concern with the potential regulation of farm and rural dusts through your review of 
the National Ambient Air Quality Standards (NAAQS) for coarse particulate matter (PM I 0), or 
"dust." Proposals to lower the standard may not be significantly burdensome in urban areas, but 
will likely have significant effects on businesses and families in rural areas, many of which have 
a tough time meeting 1.:un-cnt standards. 

Naturally occurring dust is a fact of life in rural America, and the creation of dust is 
unavoidable for the agriculture industry. Indeed. with the need to further increase food 
production to meet v.'orld food demands. regulations that will stifle the U.S. agriculture industry 
could result in the loss of productivity, an increase in food prices, and further stress our nation's 
rural economy. 

Tilling soil, even through reduced tillage practices, often creates dust as f anners work to 
seed our nation's roughly 400 million acres of cropland. Likewise, harvesting crops with 
various fann equipment and preparing them for storage also creates dust. 

Due to financial and other considerations, many roads in rural America are not paved, 
and dust is created when they are traversed by cars, trucks, tractors, and other vehicles. To 
potentially require local and county governments to pave or treat these roads to prevent dust 
creation could be tremendously burdensome for already cash-strapped budgets. 

While we strongly support efforts to sufoguard the wellbeing of Americans, most 
Americans would ugn:c: that common sense dictates that the federal government should not 
regulate dust creation in farm fields and on rural roads. Additionally, the scientific and technical 
evidence seems to agree. Given the ubiquitous nature of dust in agricultural settings and many 
rural environments, and the near impossible task of mitigating dust in most settings, we are 
hopeful that the EPA will give special consideration to the realities of farm and rural 
environments, including retaining the current standard. 

Thank you for your consideration of this important matter. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, D.C. 20510 

Dear Senator Johnson: 

APR 1 It 2111 

OFFICE OF 
AIR AND RADIATION 

Thank you for your letter of February 15, 2011, co-signed by 32 of your colleagues, 
expressing your concerns over the ongoing review of the National Ambient Air Quality 
Standards (NAAQS) for particulate matter (PM). The Administrator asked that I respond to your 
letter. 

I appreciate the importance ofNAAQS decisions to state and local governments, in 
particular to areas with agricultural communities, and I respect your perspectives and opinions. 
also recognize the work that states have undertaken to improve air quality across the country. 
The NAAQS are set to protect public health from outdoor air pollution, and are not focused on 
any specific category of sources or any particular activity (including activities related to 
agriculture or rural roads). The NAAQS are based on consideration of the scientific evidence 
and technical information regarding health and welfare effects of the pollutants for which they 
are set. 

No final decisions have been made on revising the PM NAAQS. In fact, we have not yet 
released a formal proposal. Currently, we continue to develop options, including the option of 
retaining the current 24-hour coarse PM standard. To facilitate a better understanding of the 
potential impacts of PM NAAQS standards on agricultural and rural communities, EPA recently 
held six roundtable discussions around the country. This is all part of the open and transparent 
rulemaking process that provides Americans with many opportunities to offer their comments 
and thoughts. Your comments will be fully considered as we proceed with our deliberations. 

Under the Clean Air Act, decisions regarding the NAAQS must be based solely on an 
evaluation of the scientific evidence as it pertains to health and environmental effects. Thus, the 
Agency is prohibited from considering costs in setting the NAAQS. But cost can be - and is -
considered in developing the control strategies to meet the standards (i.e., during the 
implementation phase). Furthermore, I want to assure you that EPA does appreciate the 
importance of the decisions on the PM NAAQS to agricultural communities. We remain 
committed to common sense approaches to improving air quality across the country without 
placing undue burden on agricultural and rural communities. 
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Again, the Administrator and I thank you for your letter. If you have further questions, 
please contact me or your staff may contact Josh Lewis in EPA's Office of Congressional and 
Intergovernmental Relations at (202) 564-2095. 



C!ongre1'1' of tbe Wnttell !Btate1' 
DaslJington, ID<tt 20510 

May 5, 2011 

The Honorable Lisa Jackson, Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building, Mail Code: I I 01 A 
1200 Pennsylvania A venue, NW 
Washington. DC 20460 

Dear Administrator Jackson: 

We are writing to you on behalf of one of our constituents, the Kohler Co., a major employer in 
our states. It is our understanding that a pending revision of regulations regarding the Maximum 
Achievable Control Technology for clay ceramic manufacturing processes (Clay MACT) may be 
structured in a way that significantly and disproportionately impacts Kohler. 

We are concerned that there will be detrimental impacts for sanitary ware manufacturers like 
Kohler if the final rule does not take into account the uniqueness of this industry. We all support 
efforts for cleaner air but believe that these regulations must be fair and achievable. As you 
work on this revision, we ask you to consider several speci tic concerns. 

There is concern about the process of setting existing source MACT floors given the history of 
this rule. As you may know, Kohler Co.'s vitreous operations arc the only sanitary ware 
operations in the United States co-located with plastics bathware processes. As a result, it is our 
understanding that Kohler Co. could be singled out as the only company subject to revised 
regulations. which could place the company at a distinct competitive disadvantage. 

Because of its unique operations, Kohler Co. was the only company that installed pollution 
control devices specifically to comply with the original Clay MACT rule, which was in force for 
more than a year before being vacated in 2007. When the rule was vacated by the federal court. 
the control device was no longer necessary, and Kohler Co. took the control off line. using 
various mechanical components for other repair applications within the operation. Rccl.!ntly. the 
EPA required Kohler to re-enable the device to collect data for the revised rule. We arc 
concerned that this data - using decommissioned controls installed only to comply \vi th a 
vacated rule - may not be representative or existing kilns. 

Similarly. \n: urge you to set a MACT floor that is reflective of real-world pollution controls. 
We have heard concerns that setting MACT floors for each individual pollutant based on the best 
technology available for controlling that pollutant will not be realistically attainable if' those best 
technologies cannot be combined in practice. Like,vise, we urge you to consider setting 
appropriate subcategories to respect the considerable difforencc between manufacturing ceramic 
tile and sanitary ware. 



Finally, we believe EPA should consider exercising the "health threshold" discretion provided 
under section I 12( d)( 4) of the CAA where applicable to minimize costs in a way that does not 
threaten public health. 

We thank you for your consideration of these factors when setting a final rule, and look forward 
to working with you to set realistic standards that safeguard public health in a manner that is 
respectful of the economic costs of compliance. 

Herb Kohl 
U.S. Senator 

Lindsey Graham 
U.S. Senator 

Ron Johnson 
U.S. Senator 

Sincerely, 

Jo Corn ~Senator 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Ron Johnson 
United States Senate 
Washington, DC 20510 

Dear Senator Johnson: 

JUL - f 2011 
OFFICE OF 

AIR AND RADIATION 

Thank you for your letter of May 5, 2011, co-signed by four of your colleagues, regarding the U.S. 
Environmental Protection Agency's development of National Emission Standards for Hazardous Air 
Pollutants (NESHAP) for the clay ceramics manufacturing industry and how this NESHAP might 
impact Kohler Company. 

As you know, the EPA is required to set such standards under section l 12(d) of the Clean Air Act 
(CAA). In 2003, EPA established a NESHAP for the clay ceramics manufacturing industry, but the 
United States Court of Appeals for the District of Columbia Circuit vacated and remanded that rule in 
2007. We are in the process of responding to the remand and are in the initial stages of developing a new 
rule. In the meantime, however, major sources of t()xic emissions in_ the clay ceramics m'!"ufacturing 
industry remain unregulated under section l 12(d) because no federal section l 12(d) standards are in 
place for these sources. As a result, residents of many areas of the country are exposed to toxic air 
emissions from these facilities every day. 

The EPA develops new emission standards to safeguard public health. The clay ceramics manufacturing 
industry emits a number of air toxics, including dioxins, hydrogen fluoride, hydrogen chloride, and toxic 
metals (antimony, arsenic, beryllium, cadmium, chromium, cobalt, mercury, manganese, nickel, lead, 
and selenium). Exposure to these pollutants has been demonstrated to cause health problems, including 
cancer. 

Like you, we believe that the final rule must be fair, achievable, and legally defensible. Having complete 
emission data from the clay ceramics manufacturing industry is critical to producing such a rule. 
Therefore, the EPA has asked the affected companies, including Kohler Company, to submit technical 
data about their facilities' emissions. The information requested is essential for the EPA to develop a 
rule that accurately reflects "real world best performing units" and is legally sound. We are currently 
working with the industry to collect the most accurate information possible and to identify options for 
achieving the objectives of the CAA while minimizing the economic impact on clay ceramics 
manufacturers and not imposing unnecessary regulatory costs. 

In your letter, you ask that the EPA create separate subcategories for ceramic tile and sanitary ware and, 
further, exercise discretion to set a health-based standard under section l 12(d)(4) of the CAA. We take 
your concerns seriously, and we will consider them as we move forward to develop a proposed rule. 
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We currently intend to issue a proposed rule in the first half of 2012. I would like to reiterate that we are 
sensitive to the impact that a NESHAP might have on the clay ceramics manufacturing industry. As we 
move forward, we will consider a variety of options based on the diversity of process units, operational 
characteristics, and other factors affecting hazardous air pollutant emissions. I can assure you that we 
will consider the concerns of the clay ceramics manufacturing industry as we develop the proposed rule. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Josh Lewis in EPA's Office of Congressional and Intergovernmental Relations at (202) 564-2095. 

Sincerely, 

Gina McCarthy 
Assistant Administrator 




